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United States of America, 
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Col^ibia^t Tlfe^ftyTd^VasJihHrton^'in 11 ^ mVv t °- ,‘ h ° Distriet of 

hereinafter mentioned th<> f n ll ^ ’ sai< ^ ls f ric C ^ ie times 

in S . h«i, i„Ti“Zt™Sw “ re * w - 


/ n dictmcnt. 
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In the Supreme Court of the District of Columbia, Holding a Crimi- 

nal Term, April Term, A. I). 1920. 
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District of Columbia afor^afd nn L o nm , ne - each ,a,e °I the 
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tires, each of the value of forty-five dollars, five certain parts of 
automobile tires, commonly known as and called inner tubes, each 
of the value of four dollars and seventy-five cents, five certain parts 
of automobile wheels, commonly known as and called rims, each of 
the value of eight dollars, one automobile lamp, of the value of two 
dollars and fiftv cents, one electric battery, of the value of forty- 
seven dollars and eightv-two cents, and one certain article of cloth¬ 
ing, commonly known as and called a shawl, of the value of ten 
dollars, of the good-, chattels and property of one Alfred B. Bobbins, 
then and there being found, feloniously did steal, take and carry 
away; against the form of the statute in such case made and provided, 
and against the peace and government of the said United States. 

JOHN E. LASKEY, 

Attorney of the United States in and 

for the District of Columbia. 

2 (Endorsed:) Criminal No. 3G4G4. United States vs. Doug¬ 

las C. Jones and John D. Roberts, Junior. Grand Larceny. 
Witnesses: Alfred D. Robinson, U. S. A., Edgar Baum, Fleet S. 
Hughlett, M. P. A True Bill. Bernard M. Bridget, Foreman. 

Supreme Court of the District of Columbia. 


Monday, May 17th, A. D. 1920. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Gould presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance, and by his Attorneys 
T. M. Wampler and Foster Wood, Esquires; and thereupon the de¬ 
fendant by his said Attorneys tiles a motion to quash and a demurrer 
in this ease; whereupon the said motion to quash and demurrer after 
being argued by counsel, are by the court overruled; and thereupon 
the defendant being arraigned upon the indictment the reading 
whereof he specifically waives, pleads not guilty thereto, and for 
trial puts himself upon the country and the attorney of the United 
States doth the like; whereupon leave to withdraw plea of not guilty 
and demur to. or move to quash the said indictment as he may be 
advised, to date of trial is by the court granted. 

Saturday, Februarv 25th, A. D. 1922. 

The court commences its session pursuant to adjournment, Mr. 
Chief Justice McCoy, presiding. 

******* 

3 Come as well the attorney of the United States, as the de¬ 

fendant in proper person, according to his recognizance and 
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Mi 2rti l asi oT d C ote:r;r a 


Joseph Nachman, 
David Brown, 

^ in. H. Callahan, 
Jesse T. Carr, 

Chas. W. Moore, 
Geo. L. Clubbe, 


Richard M. Curtin, 
Edward E. Farren, 
Max Harris, 

Alfred Neilson, 
Chas. A- M. Loffler, 
Nathaniel Loveless, 


;^° r bei "g s "' orn , t0 well and truly try the issue joined herein upon 
a« chanted Tn th^inrT , defcl ? dan . f ls S'lilty in manner and form 

Saturday, March 4th, A. D. 1922. 
McCoy °presidTng meS ** pUrSuant to adjournment, Mr. Chief 

******* 

Come as well the atttorney of the United States, as the defendant 
T TO I ,er f ,n > recording to his recognizance and by his attorney 
/• Mampler, Esquire; and thereupon it is demanded of he do’ 

fendant what further he has to say why the sentence 0 f the t 

■ hould not he pronounced against him and he savs nothing except 

fer I 6 ,’ laS M ^dy sal . d ; " hereupon it is considered by the court that 
for his said offense the said defendant he taken bv the Superintend 
ent of the Washington Asylum and Jail to the said Asylum and 

’ m ’ ’era? of ^he^nitTq?’. ( T desi S nated by the Attorney Gen- 
4 Morin l r a n °d States) there to be imprisoned for the 
J, f f d three years, to take effect from and including the 
date of arrival of said defendant at said Penitentiary • and 
thereupon the defendant by his attorney notes an appeal to the 
Court of Appeals of the District of Columbia, from the j dgn.ent of 
lie court in this case: whereupon the court fixes the amount of 
fift ,K ni.'T 5 0,1 a PPeal at One Hundred Dollars or in lieu thereof 

' i ? ar? . II c < ’ afi ,h an d Ibe bond for the appearance of the defend- 
ant at twenty-five hundred dollars ($2,500.) * * * 

Memoranda. 

Maxell W lqoo* Undertaking on appeal approved and filed. 

J including ApriT 2ri922!° f ExCepti ° ns extended 
April 28, 1922.—Bill of Exceptions submitted to the Court. 

Supreme Court of the District of Columbia. 

Friday, July 28th, A. D. 1922. 

.b£ ( S";:s,n; session pursuant to adjournment - Mr - ci ^ f 


4 
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Now comes here the defendant by his attorney, T. M. Wampler, 
Esquire, and prays the court to sign and make a part of the record 
his Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the court on the 28th day of April, A. I). 1922, which is 
accordingly done, nunc pro tunc. 

5 Assignment of Errors. 

Filed August 1, 1922. 

******* 

The defendant assigns as error committed by the Court upon the 
trial of this case: 

1. Admission of evidence over the objection of defendant. 

2. Exclusion of evidence over the objection of defendant. 

3. Prejudicial remarks by the court. 

4. Prejudicial conduct of the District Attorney, 
o. Refusal of defendant’s special instructions. 

<>. Refusal of defendant’s instruction No. 2. 

7. Refusal of defendant’s instruction No. 3. 

8. Refusal of defendant’s instruction No. 4. 

9. Refusal of defendant's instruction No. f». 

10. Refusal of defendant’s instruction No. 7. 

11. Refusal of defendant’s instruction No. 8. 

12. Refusal of defendant’s instruction No. 9. 

13. Refusal of defendant’s instruction No. 10. 

14. Refusal of defendant’s instruction No. 12. 
lo. Refusal of defendant’s instruction No. 13. 

1(>. Overruling motion to strike out testimony of witness Baum. 

17. Errors in the charge of the court. 

18. Overruling motions for directed verdict of not guilty. 

19. Overruling motion for directed verdict of not guilty because 
of variance between the ownership of the property as laid and 
proven. 

T. M. WAMPLER, 

Attorneu for Defendant. 

f> Service of a copy of the foregoing is acknowledged this 1st 

dav of Aug. 1922. 

ARTHUR N. PRESMONT, 

Asst, U. S. Attorney , D. C. 

Designation of Record. 

Filed August 1, 1922. 

******* 

The clerk of the Supreme Court of the District of Columbia will 
please prepare transcript of record upon the appeal of the defendant 
herein and the following papers are designated as necessary to be 
copied. 
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1* Indictment. 

2. The plea. 

?* : Verdict of jury. 

4. Memo: The Judgment 
£ Memo: Appeal noted in open Court 

?■ 


q ij 1 ? ““gnment of errors 
-this designation. 


T. MORRIS WAMPLER, 

Attorney for Defendant. 


Aug ef 1922° f ° C ° Py ° f the forego,n S is acknowledged tliis 1st day of 

ARTHUR N. PRESMONT, 

Aset. U. S. Atty., D. C. 


Supreme Court of the District of Columbia. 


United States op America 
District of Columbia, ss: 


of Columbia, hereby reiSy Rj/f w S “ preme Court of ‘*ic district 
to C, both indusire to t ! a tr e am ZZZ F®* numb ‘ >r ‘“ 1 '"»«« 1 
according to directions of counrel h, reh, fit / ranscn P t of ‘lie record, 
part of this transcript, in caZ No ^ : iVj^’ C ° Py ,° f , ,vhich « made 
The United States is Plaintiff ami Don* i’ < r ! , , n, ' la * docket, wherein 
Roberts are Defendants ti/ J 0ll rfas G. Jones and John D 
of record in said Court ’ 88 mc rema "» upon the files and 

sedVfZTt^ '"- V na, ? ,e and affix the 

8th day of September, 1922. ' Kington, in said District, this 


fSeal of Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH. 

By FRED C. O’CONNELL, 67 "*' 

Assistant Clerk. 
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8 In the Supreme Court of the District of Columbia. 

Criminal. No. 3G4G4. 

United States 

vs. 

Douglas C. Jones. 

To Honorable Peyton Gordon, U. S. Attorney, Washington, D. C.: 

Please take notice that on the 28th day of April, 1922, I shall 
submit to the Court for settlement the Bill of Exceptions herein, a 
copv whereof is hereto attached. 

T. M. WAMPLER, 
Attorney for Defendant. 

Sendee of a copy of the above notice and Bill of Exceptions is 
acknowledged this 19th day of April, 1922. 

(Signed) J. II. BILBREY, 

Asst. U. S. Attorney. 

9 In the Supreme Court of the District of Columbia. 

Criminal. No. 3G4G4. 

United States 
vs. 

Douglas C. Jones. 

Bill of Exceptions. 

Be it remembered that this case came on for trial on the 27th 
day of February 1922, in Criminal Division No. 1, before Chief 
Justice McCoy and a jury, and the U. S., to maintain the issue upon 
its parts join-, introduce- the following witnesses, who gave the fol¬ 
lowing evidence: 

Alfred P. Robbins testified that his occupation is that of a clerk, 
and that he resides in Cleveland Park. That on or about the 14th 
dav of Februarv 1920 he was the owner of a Studebaker six-evlinder 

4 . %J 

three passenger automobile, and that on the night of February 11th, 
1920 lie was driving the said automobile, down F Street going east, 
and stopped at the corner of 9th street, driving in an easterly direc¬ 
tion along F street from 15th street, to right where he stopped, 
stopping a little west of 9th st., on F St. N. W. Washington, D. C., 
on the south side in front of the drug store, next to the Washington 
Loan and Trust Company. That Mrs. Robbins was with the wit¬ 
ness, and the machine was left and the two went into the Metro¬ 
politan Theatre; the machine was left on F st. near 9th about half 
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past five in the afternoon. About an hour and a l.nlf lot .1 
witness returned to where the ear had , f . a , alf later the 

and he had authorized no one to take it • tha/fhe^l “ gone ’ 

was $1,400; that the car had four OrL on S anyone of M, 6 Cnr 
about Z $50 00° Th I*!? 8 34 x 4 ' “« d «» value ofTach ire E 

♦So tyhrs avr - «* «*. s sa 

m ito/to sa 

quarters, it being shown to him bv Offi°" in p at I>olice head- 

«»i™. 'i* rL*,Td 1 , s 2?”,; ,°„ n ,« or iirL?' m " ,o 

n 1 achinr a Some al ti < res' were^xhibit^l’o the v ? t pain, "’ 0, ; k °{^ ,e 
Headquarters and lie was un iblo in ,vi +•/ 'V ncss at the Police 

not recall the make of the tires on his ca ^/P r’ '°„ wi ‘ neS8 did 
identified his machine. ^ ‘ At 1 0 lce Headquarters 

Cross-examination: 

IhautlB SSit ,“r “ T,“‘ p r k ™ now™; 

™ eiwn '»•'* tally: 

JS by o“, F r .™;„ J, ,i,7’t“ '““'ytl,™. , a „ „, d ,, ro „ 

sf; vfir-- 

Sit'itiL'tsiiS'!:;- r "r °b“» 2a&s to 

stfats 

Jones shortly after his ’return after l*'™ *J ,e , witn « nex ‘ 

Army about the 2nd week in January lO^a^Sw h^monF St* 

5thS ne fnd at I ,hlS tin ?, c living ;li ° xf ™’' d Hoe 5 

V )tn anci Jones called to see him thorp nn *n^r. i . » an ! 

thereafter they went to various places together I* 0 " 8 T* 

witness was asked to «tntp in n; " , * , nci "hereupon the 

time touring around looking for a Buick car with tho 7° ?•* * la J 
stealing such a oar \\ T i»iK • " 1 11i the intention of 

to 

“■tortsE? ~ ; ” = *» Zz1 s 
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was driving the car in which the witness was riding. The car 
which the witness was following, stopped in front of O’Donnell’s 
Drug store on F ?t. near Oth; the witness drove around the 

11 corner and parked the car in which he was riding, got out 
to look at this car which had been parked. The witness 

noted that the car had new tires on it, and it was decided to take 
the tires. The witness saw an Army officer and a lady get out 
of the car and go toward the Theatre in the block, and the witness 
followed them and watched them go into the theatre, the Metro¬ 
politan. The witness returned and told Jones where they had 
gone. The witness and Jones then went to a confectionery store 
next to the Threatre and planned to take the car, the plan being 
that the witness should walk up to the car and get in it and force 
the lock, and drive the car across the l^ong Bridge on the Arlington 
Militarv Road for a few hundred vards and wait for Jones, which 
the witness testified he did, the witness driving the car on the Ar¬ 
lington Road about three or four hundred yards beyond the Long 
Bridge, and that about live minutes after the witness arrived De¬ 
fendant arrived there. That Jones then lead the way to a more 
secluded spot, and there the two, took the four tires off of the car, 
and the spare tire from the rear, the witnesses not positive, but 
think they took the rim- and threw them away. After taking the 
tires from the car, it was towed for some little distance, and the 
battery was taken from the car, and the witness opened the lock 
box behind the d/rivers seat in the car, which had a shawl or lap 
robe in it, that was taken. That the tires and battery were then 
put in the machine in which the witness was riding, and the same 
were taken to the garage of Mr. Patterson, which garage Mr. Patter¬ 
son had turned over to the witness, and he Patterson loaned the wit¬ 
ness his car. The garage is located in the 1300 block of F St. N. E., 
the witness does not remember the number. The things were left in 
the garage. That the next morning Jones met the witness at his hotel, 
and the two went to the garage and put a couple of tires they had 
taken from the Studebaker on the car the witness was driving, and 
sold the other three tires to Mr. Baum’s second hand shop on G St., 
that Jones did the actual selling, he transacted the sale, but the wit¬ 
ness was there, the witness going there in the car which Patterson 
had loaned the witness. 

Cross-examination: 

That the witness has pleaded guilty to the charge contained in 
this indictment, and that no punishment has been imposed 

12 upon the witness, his case having been referred to the proba¬ 
tion officers, and that the witness is at liberty at this time. 

And thereupon Counsel for the defendant propounded this question. 

Q. “You also pleaded guilty in this court, to indictment No. 
36465, wherein it is alleged,” when counsel for the defendant was 
stopped, and not permitted to frame his question, and thereupon 
Counsel for the defendant stated to the court, that he wished to 
save the point, and would like to be permitted to frame his question 
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®° that . h . e co ! lld S et a ruling from the court upon it and therein™ 
otinsel for the defendant was directed by the court to come to tli» 
bench and thereupon out of the hearing of the jurv eouLd for 
he dcfen dan t stated to the court, that he wished to ask the witness 

<„ rt »i "' !t a S0 plead 8 ullt y t0 indictment No. 36465, in this 
umrt, wherein in one count the witness was charged with grand 

larcency, and m the 2nd count was charged witlftvridinl the 

ruanMOon !h ‘.1° 881(1 lnd ‘ ctnient being the 19th day of Feb- 
£ y if f 0 ’ alld there upon the court ruled that counsel might ask 

coon ^ le i'f S n,) f convl cted of the offenses mentioned but the 

ommiLiZ of D ?L be ?r m i tted ff t0 8Sk f he aa ‘o ‘he date of 

rirl no ol ♦ , ! alleged offenses of grand larcency and joy 

or f to lnf *ude in the question the date of the said alleged 

defcnT °/ g ,T art 'ency and joyriding, thereupon counsel for the 
defemian , stated to the court that he conceived that the question 
of the dute, and that it was at or about the time alleged in this in. 
dictment was of the utmost importance, and this counsel for (he de¬ 
fendant desired to be received in evidence, but the Court would not 
permit the question to be asked in the presence and hearing of the 

n,"mrt and ~ " ' lch ai f, m and rulin£I of ‘be court the defendant duly 
noted an exception. \\ hereupon in the presence and hearing 0 f the 

jury the witness testified, that in addition to the charge contained 
in the indictment on trial, lie had pleaded guilty to grand larceny 
and joyriding in an indictment in this court, the witness testifying 

13 it Jl e n gU t , y ‘ f ; my P" 1 in iL Jon « participated in 
Jo that equally, and as he did in this.” 

_ Th ® question propounded by counsel for the defendant, and 
the answer of the witness being in the following words.” 

V Jim i am n °* s Pe akin g of the indictment which is now on trial 
t \ ef ?£ ''I 18 Jur - V ' }.°“ J lave testified that you have pleaded guilty 
o the charge contained in that indictment. Now I ask you if 
you did not also plead guilty to grand larceny and jovriding indict- 
lnent in this court, in addition to the charge now on trial. A. You 
referred to the trial a few' days ago. I pleaded .guilty to my part 

this* r ° neS P ar,lcl P ated ln ‘b a ‘ equally with me, as he did in 

Q. I)o you know that the jury acquitted Mr. Jones? 

Mr Emerson: I object. Counsel well knows that such a question 
is highly improper in a court of justice. 

I he Court: I)o you wish to move to strike it out? 

Mr. Emerson: I move to strike it out and ask Your Honor to 
mstiuct the jury to entirely disregard the question. 

1 he Court : It will out and the jury will entirely disregard it 
It ought not to have been asked. 

Whereupon counsel for the defendant noted an exception And 
thereupon the preceding question was repeated to the witness, and 
upon being admonished by the court to answer the question ves 
°r n ,°- ,he "' ,ncss answered “yes Sir,” and testified that he had so 
rwCf f| U ' y !° ‘bat indictment in this court, in the Supreme 
Court of the District of Columbia on the other side of the hall. And 
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thereupon the witness was asked whether under that plea of guilty 
any term of imprisonment had been imposed upon the witness, and 
thereupon upon objection by the Government the court refused to 
permit the witness to answer, to which ruling of the court the de¬ 
fendant duly noted an exception. 

And thereupon the following occurred. 

Q. Now do not answer this until His Honor has ruled. I want 
to further ask you was any punishment of any character, or has 
any punishment of any character, been imposed on you under the 
plea of guilty to the two charges? 

The Court: He said no. It was referred to the probation 
14 officer, and he can be sentenced on it vet. There is no use 
in creating an atmosphere about it. If you want to know' 
whether or not he has been promised any immunity you may ask 
him that question, but don't throw suspicion in the case by that 
kind of a question. There is still time to sentence him on both 
of them. 

Mr. Wampler: May I have an exception to Your Honor’s ruling? 

The Court : Yes, you may take an exception. I am not going to 
have this case tried along those lines and you may as well under¬ 
stand it now. 

And thereupon the witness was asked if he knew Mr. Joseph 
Dawson a member of the bar of this court, and testified that he did 
not. 

And thereupon the witness was asked “I will ask you if in the last 
part of January 1020 or the first part of February 1920, you did not 
meet Mr. Dawson, in company with Mr. Jones the defendant, at or 
near the Gavety Threatre on 6th street, and if you did not then tell 
Mr. Jones that you had an automobile which you had brought down 
from Cumberland, Md., and you desired to sell it, and inquired of him 
if he knew where you could sell it. The Government objected upon 
the ground that the defendant had not stated whether or not he con¬ 
tended it was the same car described in this indictment ; The Court 
sustained an objection by the government of the question, and re¬ 
fused to permit the witness to answer, the counsel for the defendant 
stating to the court, that he proposed to show that the car referred 
to by the witness in his testimony as having been stolen, was the car 
that this man told Jones in the presence of another man a member 
of this bar, that he himself had brought down from Cumberland, 
Md., but the court sustained the said objection, and refused to 
permit the witness to answer to the question, to which ruling of the 
court the defendant duly noted an exception. And the court re¬ 
fused to permit counsel for the defendant to lay the foundation for 
the purpose of impeaching the witness, in the event of an adverse 
answer, the court holding that if it was purely a matter of con¬ 
tradiction, then it is entirely a collateral matter, holding that if the 
witness said no, that he had no such eonvesation that the defendant 
would not be able to prove it after which through action and ruling of 
the court the defendant duly noted exception. 

On re-direct examination the witness was asked if he could 
identify the tires, and after examin-g them stated that they seemed 
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15 Thereupor^on rd.t,' 0 "“ e Hres takcn from the machine, 
tlnteh.l, 5?' rect . cro8s examination the witness denied 

Court Xo. 2 before Mr hf iif ^!t"° P re ™ usl >’ Criminal 

was entirely S“ 2™’ It 1l \ t , hat ,he P lan to steal automobl “ 

l»lan to eo on and fin^ i uu y " ,e wltness thnt he conceived the 
g (1 lmd au tomobiles at strategic points and steal them. 

enJa?ed“.^wtl920 i8 Th the a,Uo 'V° bilc »>u«ine« and was so 

~r& 5 ? 3 ;=SS 

E " *! r ; "”‘ “ '»> l J ~ on I.vo “lion “ 

the witness bought, was a battery with the tires. " ,iat 

Cross-examination: 

and'^thi/nO : h r S had kno "', n Don S las C. Jones before tliis date 
and that vhen .Tones came to his place of business he gave the wit’ 

ness l„s name, Ins right name, Douglas Jones; that the witness did 

o tlm «itne° ’h l F - ef ° re , l hat date - and ,hat Jot >es introduced Roberts 
to tiie witness by his right name of Robert, 

t!-h,g OS'" 1 Whh ,hC defendant and^thereupon^lm 

<). Did you or not have occasion to arrest him. A Yes sir 
Q. Do you recall when that was, if you please? A. It was nearly 
f"o jears ago I think some time in April. 

D. \\ here was it that you arrested him, please. A I force!, the 
number ol the house, but it was on Rhode Island Avenue, 24 or 20 

nd thereupon Counsel for the defendant, stated that he 
had waited to see if the relevancy of the testimony would 
appear, by subsequent questions of counsel, but that it now apnea, 
ing that the District attorney had left the subject of the arrest 
eounse for the defendant moved to strike out all of the evidence of 
the witness as being irrelevant and immaterial in respect to the 
arrest but tlm court overruled the said motion and to which ruliim 

upon^he folTowing 6 occurred.'' 1 ^ n °' ed “ exre l’ tion - And there- 
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By Mr. Emerson: Did you subsequently go to Mr. Baum’s place of 
business? A. No sir. 

Q. You did not go there. A. No sir. 

Mr. Emerson: You may cross examine. 

Mr. Wampler: I have no question. And thereupon counsel for the 
defendant renewed his motion to strike out the testimony of the wit¬ 
ness, and thereupon the court ruled “It may be stri-ken out. The 
officer arrested him and that is all. I do not see that it makes any 
difference, so it may go out.'' And thereupon the following occurred: 

Mr. W ampler: Now Your Honor in view of Your Honor’s ruling 
I move to withdraw a juror and continue the case because of the 
prejudicial effect, upon the rights of this defendant to the in¬ 
troduction of this police officer to prove that the man has been 
arrested, but which motion the court overruled, and to which ruling 
of the court the defendant duly noted an exception. 

Adolph Waldorf: That he is a member of the Metropolitan 
Police force, assigned to the detective Bureau. That he went into 
Ya. to recover an automobile, together with detective Hewlitt, re¬ 
covered it, and found it along the lower wall of Arlington Cemetery, 
east end of the Cemetery. That four tires had been taken 
17 from the car as well as a battery. 

«y 

Fleet 8. Hewlitt, a member of the Metropolitian Police Force 
assigned to headquarters, went to Ya. in Feb. 1920 and recovered an 
automobile, a Studebaker, which was found opposite the Arlington 
Cemetery Road, in Company with Mr. Waldorf, the car had been 
stripped of the tires and battery. That subsequently the witness 
went to the place of business of Edgar Baum, and there got some 
tires and a battery. The witness was then shown some tires and 
stated that he had seen two of them before, which had been recovered 
from Mr. Baum’s place of business. And thereupon the tires were 
offered in evidence, and the defendant objected to there being re¬ 
ceived in evidence because it had not been shown that they were the 
same tires which were on the automobile, and thereupon the court 
observed: 

The Court: Well he says some tires were taken from the car and 
that these tires looked like the Tires. At any rate I will sustain the 
objection at the present time. The evidence is in whether the tires 
are in or not. 

Cross-examination: 

Thereupon on cross examination the witness denied that in Judge 
Siddons’ court about two weeks previous, when this present case 
was on the assignment and was called for trial, he said that he 
would do ail he could to see that this was a case that Wampler would 
not win. 

Mark Patterson: That he is employed at the Shipping Board, 
and is acquainted with the defendant in this case, Robert, and has 
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of February mo^he wftness’loaned 'K.'b' V" 1 ' 1 that in ,he month 
gave him the privilege of usirm ii Roberts an automobile, and 

stored the ear, which garage was Wed lu1830 F 8tN*JE. "' i(nCSS 

And thereupon the government announced its ease in chief closed. 
Testimony on Behalf of Defendant. 

defendant iXd’uctdTilne^’^v'ho <be 

and 1 that*abou^ten fe*“ TJo‘± k “ ,bc " if <; of ‘ b ® defendant, 
m the court room of Mr. Justice SiddoM whenTl 7 S '' e "' as prcscnt 
called for trial and that she heard Mr 11 ? 1 ( ^ sont case was 
18 was going to do what he ro„M n ' Siiy that he 

that Wampler would not win. SC e la 1 us was a ease 

iVIiss Virginia Jones* Tint eE/-* 

DouglasC. Jones, and that abmit f h wo IS a i. SISter ° f ,he defendant, 

called for trial she was in the court of Mr T a ?° "t'Ti ,llis eas!e was 
on that occasion she heard Mr TTewlitt if a? ^ ddons > and that 

would do what he could to see that his ’° de,ectlve * aa y that he 
would not win. tllls " as a case that Wampler 

C. Jonesln'L R Cn^of^m ,at 8 brot, -er-„idaw of Douglas 
being located at 1204 C St N °W° ’ r Fl r( ' !1 ' iIrniiln > place of business 
John D. Robert and that ; n " * lha T V le knows the defendant 

at his Place of bulesf ad,? wr';,7' 192 °- Robert w"a 

Roadster, and the other a Buiek Touriil ”Tl °“°- “ Studeb aker 
work on the Studebaker, took uo «m» I, ‘ • b l ° "* tness did some 
bearings, and made some adjustments bcunn S s alld put in some 

Cross-examination: 

Wr. JoneTor MnRoSs'at 1®business fiftS” 6 ™ 
he lived at S 19i3North CapftoTst' ’^i” the' 1‘o L>0 fnd; ." 1 ‘ > testified that 

ives there with his wife has lived hr \V T ° mo ‘ber-in-law, 
be was in the automobile busineL on'il.h'T 1 2 ,?, year8 - 'That 
automobile accessories, has been in iu«nm i u ll ? R ~> handling 
Bros., and the Standard Eight tfnT" for Mille r 

Roberts who is jointly indicted with hf™ • Th /l t . h ® k “ 0,vs Jol, n I). 
to school with him. The witnr. , i ■"! Ils mdictment, went 
an automobile with Robert* ,,..,,', 1 ,' ' nH ' <bat he had followed in 
St. down to 9th anVl4n i4rua : 94' 0 T 0bl ^ fr< ? m 14tb a » d F 
with Roberts and making any ptffi tlTl T" g '? to a storc 
mobile, that he never either made any such planSfvet sZeTan 
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automobile with Roberts or anyone else, denied being with Roberts 
on any occasion in February 1920, or other time, and riding down 
F Street from 15th to near 9th, following a Studebaker roadster 
or any other machine, denied that he ever met Roberts in Va. when 
an automobile was stripped, denied that he ever assisted him in 
taking any part from an automobile, denied that he ever saw Roberts 
do such a thing, denied that he ever saw any tires or any part 

19 whatsoever of any automobile ever taken from it in Ya., bv 
Roberts or anyone else, stated that he was never present with 

the witness Roberts in the state of Va. in his life. The witness 
stated that he saw Roberts in the early part of the year 1920, in 
February, and that Mr. Dawson, a member of the bar of this court 
was with the witness at the time he saw Roberts, and thereupon the 
following occurred. 

Q. Where was it that you saw Roberts? 

The Court: I can rule on that testimony. It is not admissible. 
He says he was not with him and didn’t have anything to do with 
Roberts stealing the automobile. The witness testified that he 
knows Mr. Baum, the witness who testified in this case, and had 
known him for about four years, had bought a frame from him and 
had bought some stuff from him. That in February or March 
1920, the witness was at Mr. Baum’s shop with Roberts, the witness 
drove there in a car there being no one with him, and saw Mr. 
Roberts there. The witness was to meet Roberts at the shop. The 
witness introduced Roberts to Mr. Baum, by his right name Roberts, 
and told Baum his name, and told Baum about the place of business 
the witness used to have, and Baum talked to the witness about his 
place of business that he used to run, that some tires where sold to 
Mr. Baum, two or three and the battery, that Mr. Roberts sold them 
and the witness simply introduced Robert to Baum, that the tires 
and battery were taken to Baum’s shop in an automobile by Roberts. 
That Roberts had told the witness that he had some tires he wanted 
to sell, that he didn’t need on his Studebaker, some old tires that 
had been used, that he had got some new tires and wanted to dispose 
of the old ones, and the witness met him at Baum’s shop and intro¬ 
duced Roberts to Baum as a man who would buy his old tires, the 
witness having known Baum for some years. That Roberts did not 
tell the witness where he got the tires and battery which he sold to 
Baum, the witness supposed that they came off of his car. That 
the witness had told Roberts that if he wanted to sell the old tires 
and battery to take them up to Baum, he is a junk man and buys 
all kind of automobile parts. And thereupon the witness was asked 
whether he saw Mr. Roberts on 9th street near the Gaiety 
Theatre in the early part of 1920, and upon objection being 

20 made bv the Government counsel for the defendant stated 
that he proposed to show that when Roberts saw Jones he 

told Jones that he had brought a car down from Cumberland, Md., 
and thereupon the Court sustained the objection to the question be¬ 
cause not relating to the car in this case, and thereupon counsel for 
the defendant noted an exception to the ruling of the Court, and 
offered to prove if the witness were permitted to answer that he would 
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testify that, in company with Mr. Dawson, a member of the bar nf 

lhp S |n» Urt ’ fY 1,et Robel .' tS °" 9,11 stree * ncnr 1h<> Gaiety Theatre in 
he latter of Jan or early part of February 1920, and that Roberts 

then told him that he had an automobile which he w'mted ,o In 

which he had brought down from Cumberland, Md and also had 

some parts of an automobile which he would like to se 'md hi 

qmred of Jones where he could dispose of them and asked ones to 

suggest any place where he might be able to sell them. The court 

sustained the objection of the Government to the question and to 

ihieh rulmg of the Court the defendant duly excepted. ’ 

cnl'i Yu* 0 JCr S t0 C ,he " ltness - Gif.t the tires and battery which he 
.old to Baum, came oft of Mr. Patterson’s Studebaker ear. That the 
lav upon which the witness met Roberts at Baum’s shop Robert* 
was traveling in a Studebaker Roadster. That no money or anvl line 

h • Bln® "T g p°| n ( .° " le T-‘ ne ®> at Mr - Ruin’s shop, but was given 
VnWt Roberts, nothing whatever was given to the witness 

called^arM^Ba urn’" 1 ! h? "7y M '"iV 0 "* " was « f| er he had 
;,‘ a al . 31r - J / ail i mb place of business before be was arrested but 

the court sustained an objection to this question to wlnVh miin e 

Jhe c„ url the defendant duly noted an ZceS,m XreZ7tlm 

witness were permitted to answer, that it was some weeks aftenvard* 

the time 6 Hrr< ' 5,cd and 1,1 thc lntc rim he was in Washington all’ 
Cross-examination : 

The witness testified that he had seen Roberts at the Oxford Hotel 
was there upon one occasion and the witness recalled one occasion 
when he saw Roberts in his room at the Oxford Hotel when Roberts’ 

oZv' ^irTl’ Ii'^r h ° Pn -on. on am- 

ottiei occasion t hat after Roberts was discharged from the \rmv 

9 1 Feb/ulrv^ 1 Th "h ° U ^ 8tree ' nea * the Gaiet .V Theatre in 
ebiuars. that he next saw him in the witness Baum’s 

at R S ? 0P p S ? me v ', eeks Iater > several weeks, that he met Roberts 
in Afr ll R ?? Robe rts drove up in a car, the witness introduced Roberts 
\ r; . Baur ” Roberts told Baum that he had some tires for sale- 
he witness told Baum that Roberts had some tires for sale and intro’ 

warn o'buy XT TU t toW -, him R ° Wts , had the «"d did he 
,’” T ,,lat witness is in (he automobile business 

interested m the shop at 1204 C street N. W. That the witness first 
saw Roberts drive a car in 1920 some days after the witness met him 
and it was a Studebaker Roadster, but cannot recall where it was 

h O Rnt' m f ‘ r ! "• the Car V Thereu P on the following occurred 
No ^’ BlIt > ou don ( remember where it was that you met him? A. 

Q. Would you remember two years ago- A Yes I would re 

serZifa ehargeTthk '° anS " Cr ^ qi ' eSti ° n ’ if 1 faci ng as 

because Vmanlfest (Xp^of Vis topi-sindi^ If 
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The Court: The motion will be denied, and the answer of the wit¬ 
ness and the question may be stricken out. 

Mr. Wampler: May I have an exception. 

The Court: Yes. 

That the witness knows Mr. Mark Patterson by sight, but did not 
know him before he met Mr. Roberts in January 1920, Roberts intro¬ 
duced the witness to Patterson, the witness does not recall where, but 
thinks it was at the Shipping Board Office. 

George O. Talbert: That he is sales manager for the John Hill 
Company, handling batteries, lives in Washington and has lived 
here for 20 years, has known the defendant for about 10 years, knows 
other people in the community who know him, many of them, known, 
his general reputation for honesty and integrity and fair dealing, 
and that it is of the best, that the witness has never heard anyone say 
anything against him. 

Herman II. Pechin: That he is a shorthand reporter, and has 
been for 25 years, that he took down the testimony in the case 
22 of U. S. against Douglas C. Jones tried before Mr. Justice 
Siddons ten days or two weeks ago, and reported the testimony 
of John D. Roberts who testified in that case, and thereupon he was 
asked: 

Q. Will you please state whether or not Mr. Roberts testified 
that the plan to steal automobiles or the plan to discover them in 
strategic positions and steal them was his plan. A. He did. 

Cross-examination: 

And thereupon the court directed the witness to read his notes in 
connection with the testimony of Roberts, and thereupon the follow¬ 
ing occurred. 

Mr. Wampler: May I inquire from Your Honor whether or not 
the other answer is in the case or out. 

The Court: Well it may stay in, but I will tell the jury that what 
counts in the case is what Mr. Pechin reads out of his books. 

The Witness: The question was “W T ell what part did you take in 
this, you have told us the part that Jones took, and the answer was— 
Jones got in the ear, as a matter of fact, it was my plan, realizing the 
strategic position of the car, that a person could get in it, and al¬ 
though it was locked it could be coasted one or two blocks from the 
place where it was parked, and Jones got in the car and steared it and 
j (jot it a push and just started it down the hill, and when it went as 
it would 1 drove off with the other car, and then Jones got in the 
other ear and we used the skid chain as a tow rope and towed this 
ear to the garage of Mr. Patterson.” Thereupon upon motion of the 
Government, the entire testimony of the witness was stricken from 
the record, the court observing that the particular car referred to in 
testimony read was not the car in this case, to which ruling of the 
court the defendant duly noted an exception. 
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Jzz ■«»™b«.( 

defendant in thisUo and t ^re L. .h °''f DoUglaa C ‘ the 
lowing question? ’ ‘ emi,,on the witness was asked the fol- 

r “ •?*« t » 

part of January or the first nirt‘of l''V° "" Vo> n > es ln the latter 
near the Gaiety Theatre in this u ^'-niary 1920 on 9th street 

Roberts,‘said to Mr. Jones,*’in v^u^p^'nee^nd hearing tl^‘ 

' the DUtricf AttoZT' for , (,cf ' ndant interrupted by 
question had not been framed ^nd^hpr* 1011 "tf made ’ tllou £ h the 
The Court: The ZstTnn 'J'T'l'T *.«»nrt.observed. 


Thp Pnnr i- Th' . *." I1U hereupon the court observed 

be nfad?b« I am lot glaL lo “ ked >* fOTe Section ean 

question at all. g g J0U put i,n - v conversation in the 


question at all. 

Mr. M ampler: If I understand the rule eonwilv 1 • . 

if propounding a question to impeach a witness it’mu t 1° - S * i at 

Ver T V he a Cnurf T, - Ch ,he fo *'4‘i<>n was laid ** ** the 

other witness was not avowed To^e'Uy toTt^ind'lj heCause *j le 
court observed that he would ^ thereupon the 

his question the whole substanceif ^atTe*^Lrf.f nW>rP! Ki* te 
witness may testify to, and directed conn‘ill . g ' possibly the 
out putting any conversation in it \nrl 7i ° ^ “u questlon ' vlth - 
*o permit fouhsel to put /rquestion in . e r P ° n t,IC c ,°" rt "‘fused 
the jury and thereupon counsel reserved an ex™'t? ’"V , ' 1 ear,n K. of 

: ^C£s,as:a^; 

^' ld thereupon the defendant arrested his case in chief 
And thereupon the Government announced its ease closed 
And thereupon the defendant moved the court to ♦ u /• 

the testimony of the witness Hum, I t0 stnk , e out al > of 

that any of the property that was disposed*ofmT’ 004 ' een sho "' n 
of the property which is‘alleged to have been «tolet ‘"VheV” 7 part 
not ,n evidence, and therefore Mr. Baum7testimo„yT„ l^onT 
then, is improper, but the Court overruled the S mlti™ 

' 1 r " lin *° f " ,c c »" «» «™i„ t M/ij, 1 ; 

2< ites„;” b r* ,o ; lirM * 

the allegations of the indictment of the proof in that^ an . ce ,** tween 
the property is alleged to have been thit of aM'B Ro^SS 
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the proof shows that the owner of the property is Alfred Perkins 
Robbins, hut tlie court overruled the said motion, and to which ac¬ 
tion the ruling of the court the defendant duly noted an exception. 

And thereupon the defendant moved the court to direct a verdict 
in his favor because of the fatal variance between the allegations and 
the proof, in that it is alleged that the shawl mentioned in the in¬ 
dictment. was the Property of Alfred B. Robbins, and the proof shows 
that the shawl was the joint property of Alfred Perkins Robbins, 
and his wife, and thereupon the court observed that he would direct 
the jury to disregard the shawl and to which ruling of the court tbs 
defendant duly noted an exception. 

And thereupon after the court had ruled upon the instructions 
which were offered by the defendant, which appear herein, the 
counsel proceeded to argue the case to the jury, and during the 
argument of Counsel for the defendant, he referred to the length of 
time which had elapsed between the bringing up of the indictment 
and the trial of the case, and thereupon the following occurred. 

Mr. Emerson: I object to the statement of counsel. 

The Court: Sustained. 

Mr. Emerson: l ask Your Honor to permit me to reopen this ease 
for the purpose of showing why this case has not been tried before 
this time. I submit that the argument of counsel is absolutely im¬ 
proper and that I am entitled to show if I can why this case has not 
Wen tried before, offering to put on tlie stand people who will testify 
why this case has not been tried before. 

The Court: The remark was improper and Mr. Wampler knew 
it was improper. 

Mr. Wampler: I did not know it Sir. 

The Court: You have been an Assistant District Attorney here 
and you knew it was improper. I will say to the jury that it was 
improper and they will disregard it. 

Mr. Wampler: 1 beg you Honor’s pardon, and T sav in 
25 the presence of the people in this courtroom that T did not 
know it. and I made the same remark before Mr. Justice 
Siddons. and- 


The Court: You ought to be ashamed to plead vour ignorance. 

Mr. Wampler: I do Sir because I did not think it was improper. 


The Court : 1 have half a mind to withdraw a juror now in this 


case, proceed. 


And thereupon the court charged the jury as follows: 

Tlie Court (Mr. Chief Justice McCoy): Gentlemen? of the jury, 
in the tir>t place, when you come to consider this case, you should 
leave out of your consideration any evidence in regard to a certain 
shawl which the indictment alleges was stolen, the reason for that 
being that it was alleged in the indictment that the shawl was the 
property of Major Rohbins. whereas in his testimony it appeal’s to be 
a shawl that he himself and his wife owned jointly. So that is out 
of the case. 

The witness Roberts who has testified here is an accomplice and 
therefore his testimony should not be received by you as that of an 
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to you and I need not elaborate 1 i, uTnot ° ccur 

Ind wlmf Hhafseen of'dl; «i'tneS t nollS blHlSlV'S”7 

ti,,™""'": 1 iipon tl,e "r,.i i«i,,5it 

A OH- you will have to take the testimony in recard to whit t„„ l- 
place in the oflice of Mr. Baum you will hive m tX 1 „ 

.i«n - t. ll,o (oslimony of .huU.pl,« in S'“i 

business when the tires were said to have been brought un 

possessioif j:l that ’ in , We ' V of wh “‘ 1 have said aS th'e 

whether in any way RobertThas ton "corroCated'In’ZareTto 
some essential part of his testimony in this ease tending to imn in » 

• ones, but even if you find that corroboration, nevertheless lie beinc 

oYXchtie stands ‘charged ^ oi°L cZe 

maner‘ h tlL tIllng ; b . ef ° re " hat 1 "ant to say finally in the 

matter, there is testimony here that the flefontionf t i 1 1110 

good reputation in the community for honesty, I believe Zwafsaid* 

» on heard the testimony, and if you are satisfied tW 1 ® i , 

a reputation he should have the toefi of fni 111 - ^ bean such 

£ % vo n f tfESf 

termination ns to whether or not he is guilty. h ' de ' 

the presumption of innocence, about which von hnvn j,„ or .i 

Z^l?u K ZZtol‘t;-oml treasonable SHhauJ* •‘“T 

case you must consider that testimony and view it in !? V w* * 
tliat presumption with which the law clothes the defendant tbit t 

ZXZ’.Z !! is a P resum P tion that abides vSh htm threuch 6 

guilt beyond a° readable Zbt ° f '" i9 

presumption of innocence prevails throughout the trial and 
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it is the duty of the jury, if possible, to reconcile the evidence with 
this presumption. Each and every element of the crime with which 
the defendant stands charged must be proved to your satisfaction 
hevond a reasonable doubt before you may or should find the de¬ 
fendant guilty. 

It is cl larged here that the defendant is guilty of larceny 

27 of a certain automobile and other articles mentioned in the 
ind ictmcnt which you will see when you take the indictment 

with you to the jury room, excluding, as I said before, the item of 
the shawl. It is said that he did steal, take and carry away these 
articles. Now the larceny of goods and chattels consists in taking 
them with the purpose and intent permanently to deprive the owner 
of his possession and use of them, and if you are satisfied beyond a 
reasonable doubt that this defendant did take these articles, or that 
he arranged with the witness Roberts to take them and arranged 
how they might he gotten away, then even though with his own 
hands he may not have taken them, he would be waht the law knows 
as an accessory before the fact, and if he is an accessory before the 
fact, he is properly charged in the indictment as being a princip/c. 
So is lie was an accessory to the perpetration of the crime, an acces¬ 
sory before its perpetration, or if he actually took part in handling 
any of these goods, except the one which 1 have excluded, and you 
are satisfied of that beyond a reasonable doubt, then your verdict 
should be guilty. If you have any doubt about it, then of course 
the defendant is entitled to have a verdict of not guilty. It is not 
necessary that the (lovernment, however, establish the theft and 
stealing of every single one of these things. It is sufficient, if you 
are satisfied beyond a reasonable doubt, that any one or more of 
them with a value in excess of $35.00 has been stolen, by this de¬ 
fendant, to warrant you, if the other facts, warrant you, in bring¬ 
ing in a verdict of guilty. 

Now is there anything else yon gentlemen want? 

Mr. Wampler: May it lease Your Honor, I except to that part of 
Your Honor's charge dealing with the testimony of an accomplice; 
I accept to that part of Your Honor’s charge dealing with the ques¬ 
tion of the recent possession of stolen property, because there is no 
evidence in this case as to how recently the property, after the theft, 
was in Mr. Baum’s possession. There is no evidence in the case that 
Jones at any moment ever had any of the property in his possession. 

1 except to that part of Your Honor’s charge with regard to good 
character, in that Your Honor told the jury they could consider 
that evidence in connection with other evidence, and failing to 
instruct the jury that evidence of good character could alone create 
reasonable doubt, although without it the other evidence would be 
convincing. 

28 The Court: I think 1 have charged substantially as the law 
requires. I may he wrong about the question of recent pos¬ 
session, but I have a recollection that Mr. Baum testified it was about 
the 1st of March. 

Mr. Emerson: That is correct, Your Honor. 

The Court: You may take your exceptions, Mr. Wampler. 

Before the case was argued to the jury each of the following in- 
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structions were requested by the defendant, separately and not as a 
fxceptTs ohar r ^ Parately n ' Ied Up ° n ’ those refused bei "g refused 

].4i 8 ~ m *• «• 

Instruction No. 1 . 

The court instruct- the jury that the witness, John D Roberts 
IS an accomplice, and that his testimony should not he received by’ 
the jury as that of an ordinary witness, but ought to be received 

And th C1 ° n ’ and witb the , ver y greatest care and caution. 

And thereupon the defendant moved the court to grant the fol¬ 
lowing instruction to the jury: h e 101 

Instruction No. 2. 

J lie court instructs the jury that they must not convict the de¬ 
fendant upon the uncorroborated testimony of the witness John I) 

SX'iiS M i” .n 

Hut the court overruled the defendant’s said motion and refused 
giant the said instruction and to which ruling of the court the 
defendant then and there excepted. ’ me 

And thereupon the defendant moved the Court to grant the fol 
lowing instruction to the jury: 1 

Instruction No. 3. 

The court instructs the jury that the witness John 1 ). Roberts is 
an accomplice, and it is therefore their duty to inquire whether or 
,y’, ' cle 18 “y evidence corroborating the testimony of the said 
Roberts, and the jury is cautioned and warned that thev should 
not comict the defendant upon the uncorroborated testimony of an 

Hut the court overruled the defendant’s said motion and refused 
to grant he said instruction and to which ruling of the Court the 
defendant then and there excepted. ’ 

And thereupon the defendant moved the Court to grant the fol¬ 
lowing instruction to the jury: h 

Instruction No. 4. 

The Court instructs the jury that upon the trial of a criminal 
case by a jury, the law contemplates the concurrence of twelve minds 
on 1? u- ™ n Fj uslori of £ dt before a conviction can be had 
29 \ ln f d ,T d !! a . JU , ror must be satisfied beyond a reasonable 

doubt of the defendant s guilt before he can, under his oath 
consent to a verdict of guilty. Each juror should feel the respons ’ 
bility resting upon him as a member of the jury, and should reTi 

thp S n^ n -u 11 ? C( ? nvinced beyond a reasonable doubt of 
the defendant s guilt before he can consent to a verdict of guilty 
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Therefore, if any individual member of the jury, after having con¬ 
sidered all of the evidence in the case, and after consultation with 
his fellow jurors, should entertain such reasonable doubt of defend¬ 
ant's guilt, it is his duty not to surrender his own conviction simply 
because the balance of the jury may entertain different convictions. 

But the court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the Court, the 
defendant then and there duly excepted. 

And thereupon the defendant moved the court to grant the fol¬ 
lowing instruction to the jury, which was granted: 

Instruction No. 5. 

The court instructs the jury that the presumption of innocence 
is legal evidence, is one of the instruments of proof in favor of the 
accused, and must be treated and considered as such. 

And thereupon the defendant moved the court to grant the follow¬ 
ing instruction to the jury: 

Instruction No. 6. 

The court instructs the jury that a probability of the defendant's 
innocence is a just foundation for a reasonable doubt of his guilt, 
and therefore, if the jury find that there is a probability of the de¬ 
fendant's innocence, they should find a verdict of Not Guilty. 

But the court overruled the defendant's said motion and refused 
to grant the said instruction and to which ruling of the court, the 
defendant then and there excepted. 

And thereupon the defendant moved the Court to grant the fol¬ 
lowing instruction to the jury. 

I instruction No. 7. 

The court instructs the jury that although they may believe from 
the evidence in this case that there is a strong probability that the 
accused is guilty of the offense charged in the indictment, still if, 
upon the whole evidence there is any other reasonable hypothesis 
or theory consistent with his innocence, they cannot find the accused 
guilty, and this is true although it may appear from the evidence 
that the probabilities of his guilt are greater than the probabilities 
of his innocence. 

But the court overruled the defendant's said motion and refused 
to grant the said instruction and to which ruling of the Court, the 
defendant then and there excepted. 

And thereupon the defendant moved the court to grant the 
following instruction to the jury: 

Instruction No. 8. 

The court further instructs the jury that circumstances of sus¬ 
picion, no matter how grave or strong are not proof of guilt, and 
that the accused must bo found not guilty unless the fact of his 
guilt is proven beyond every reasonable doubt to the actual con- 
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clusion^of^every^easonaUe hypothesis of his innocence consistent 

re fused* to grant S ft de f endant ’ s said motion and 
of the court the defendant then ,md there except^ * Wh,Ch ‘' Uling 

lowing SSU.fg! 1 * —d the court'to grant the fol- 

Instruction No. 9. 

circumstantial, essenha'/'to^the estahr'T^ fact >whether direct or 
accused, must’be proven o t he4S5iSft en J ? ,he guilt of the 
reasonable doubt and anv I™ f tlsfact ! on of the jury beyond all 

f~ from doX’ And!? S ? d b" 

structed that conjecture speculation j.i 6 Jury ls fur ther in- 
ought not to and J must not be con«hWH ft 0 /?"’ ho "' ever plausible, 

taie of the defendant and a readable ll/ " 1 ‘V he disadva " : 

or anv material fact entitle tim" abie doubt upon the whole case 

But the court ofe’rrTd the defendant^ “ ^ ° f not 8-4 
to grant the said instruction an,I ?, , said . motion and refused 

defendant then and there e XC ep?ed ruhng of the court the 

ing instruction”" the jurjft"* m ° Ved the Court to 8 rant ‘he follow- 

Instruction No. 10. 

of the case* iddeh.” after tl'i e'en tiro* 1 reason ? ble dou bt is that state 
of all the evidence leaves the minds c f 0 ”? pal .' ls o n a . n d consideration 
•hat they cannot saythey fed "ftb ( ft JU,0rs ‘ hat COnditio11 
certainty, of the truth of the chaftfe conviction, to a moral 
the government. All the tircsumntinn h'irden of proof is upon 
evidence, are in favor of innocence UnTJ ° f aw ’ '"dependent of 
he innocent until he is proved „uiitv if <ly persor ! IS Presumed to 
a reasonable doubt remaining the > If i “ pon sucb proof there is 

of it by an acquittal^ U“ Tft 1 ( ° ,he benefi t 

though a strong one arisinu from tl t , establish a probability, 
fact charged is*more hke"y*m be true' T™ * hat tba 
evidence must establish the truth of tKe l.i! f . eontr ary; but the 
moral certainty a certaintv j t,., t • 'arge to a reasonable and 

standing, and Te VmoI and'Tf db ' ects ,he 

bound to act conscientiously upon it. ' " glMPnt 0 tbose who are 

to grant the '^dTn^^oii 1 and^o^h^l sai ^. motion an ^ refused 
defendant then and there eZepld Wh,ch ruhng of •>* court the 

lowing instruction toVe^ryfwh"^” ‘° ^ ‘ he fol ‘ 

Instruction No. 11. 

this triaTis^presumed ftbean innocent mam^He l ft retired' 
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to prove himself innocent, or to put in any evidence at all upon 
that subject. In considering the testimony in the case, you must 
consider that testimony and view it in the light of the presumption 
with which the law clothes the defendant, that he is innocent, and 
it is a presumption that abides with him throughout the trial of 
the case until the evidence convinces you of his guilt beyond all 
reasonable doubt and to a moral certainty. The presumption of 
innocence prevails throughout the trial, and it is the duty of the 
jury, if possible, to reconcile the evidence with this presumption. 

And thereupon the defendant moved the court to grant the fol¬ 
lowing instruction to the jury: 

Instruction Xo. 12. 

The jury are instructed that the circumstances of a case 
31 may be such that an established reputation for good char¬ 
acter would alone create a reasonable doubt, although with¬ 
out it the other evidence would be convincing. 

But the court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the court the 

defendant then and there excepted. 

And thereupon the defendant moved the court to grant the fol¬ 
lowing instruction to the jury: 

Instruction Xo. 13. 


The jury are instructed that evidence of the good character of 
the defendant must be considered along with the persumption of 
innocence, which is also legal evidence in his favor, and the jury 
cannot rightfullv convict him unless in spite of both the evidence of 
good character and the presumption of innocence, they are satisfied 
beyond a reasonable doubt of his guilt. 

But the court overruled the defendant s said motion and refused 
to grant the said instruction and to which ruling of the court the 
defendant then and there excepted. 

And the defendant now presents this lus Bill of Exceptions which 
he prays may be signed, sealed, enrolled and made a part of the 
record in this case, this 29th day of July, 1922, now for then, which 
is accordingly done. 

Given under mv hand and seal this 28th day of April, 19*2-. 

WALTER I. McCOY, [seal.] 

Ch iff Justice. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3880 Doualas C Jones, appellant, vs. The United States. Court 
of Appeals, District of Columbia. Filed Sep. 14, 1922. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA 


OCTOBER TERM, 1922 


DOUGLAS C. JONES 

Appellant 

vs. 

UNITED STATES 

Appellee 


BRIEF ON BEHALF OF APPELLANT 


STATEMENT OF CASE 

The defendant was tried upon an indictment 
in which he was jointly charged with one John D. 
Roberts of the larceny of an automobile. Roberts 
pleaded guilty to the charge and was a witness 
for the Government. A detailed statement of the 
facts is not essential here, to a consideration of 
the questions raised by the assignment of errors, 
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which may be grouped under heads, and will be 
treated in the order following: 

1. Exclusion and admission of evidence. 

2. Prejudicial remarks by the Court. 

3. Prejudicial conduct of the Assistant District 
Attorney. 

4. Refusal of instructions. 

5. Overruling motion for directed verdict. 

EXCLUSION AND ADMISSION OF EVIDENCE 

1. The witness, Roberts, was jointly indicted 
with the defendant and he pleaded guilty. The 
date alleged in the indictment in this case was the 
11th day of February, 1920. To discredit the w it¬ 
ness, counsel for defendant was seeking to show 
that he had pleaded guilty to another indictment 
charging the witness and the defendant jointly 
with the larceny of another automobile on Febru¬ 
ary 19th, 1920. (R. p. 9.) It was important to 

show the date of the larceny of the other car to 
show the jury that this witness had started on a 
crusade of crime, stealing automobiles, and that 
the theft of the car, the basis of the indictment 
other than the one on trial, was at or about the 
same time as the theft of the car in this indictment, 
as negativing Jones’ participation in the theft of 
the car in this case. The Court limited counsel to 
the simple inquiry whether he had pleaded guilty 
to a charge of larceny and joy riding; the date of 
the larceny of which he had pleaded guilty was 
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ke P t from the jury. Note its importance, thus: 
If the larceny of which he had pleaded guilty 
occurred seven or eight years ago, it would not 
e given the same effect in weighing the testimony 
of this self-confessed thief, as if the larceny was 
committed within a few days of the theft alleged 
in the case at bar, and of which the witness had 
admitted his guilt. The fact that this self-con¬ 
fessed thief stole two cars within 8 days, and 
pleaded guilty to both thefts, was important for 
the jury in determining whether he was falsely- 
trying to implicate the defendant in his nefarious 
work, and would have been an aid in determining 
the credit to be given his testimony. 

Why should this self-confessed felon be pro¬ 
tected? With his testimony coming from its 

tainted source, why should not the jury have known 
all the facts? 

2. While the witness Roberts, joint defendant 
with Jones, was testifying on cross-examination, 
this occurred (R. p. 9): 

“Q. I am not speaking of the indictment 
which is now on trial before this jury. You 
have testified that you have pleaded guilty 
to the charge contained in that indictment. 
Now I ask you if you did not also plead 
guilty to grand larceny and joy-riding in¬ 
dictment in this court, in addition to the 
charge now on trial. 

“A. You referred to the trial a few days 

ago. I pleaded guilty to my part in it. Jones 


participated in that equally with me, as he 
did in this. 

“Q. Do you know that the jury acquitted 
Mr. Jones? 

“Mr. Emerson. I object. Counsel well 
knows that such a question is highly im¬ 
proper in a court of justice. 

“The Court. Do you wish to move to 
strike it out? 

“Mr. Emerson. I move to strike it out 
and ask Your Honor to instruct the jury to 
entirely disregard the question. 

“The Court. It will go out and the jury 
will entirely disregard it. It ought not to 
have been asked.” 

Whereupon counsel for the defendant 
noted an exception. (R. p. 9.) 

It is submitted that when this witness, manifest¬ 
ing his bias and animosity to Jones, volunteered 
“Jones participated in that equally with me, as he 
did in this,” that counsel for defendant was then 
justified in asking and proving that Jones had been 
acquitted of that charge in which the witness vol¬ 
unteered he participated. The damage was done 
when the witness volunteered that Jones had been 
guilty of a larceny other than the one for which he 
was being tried. To simply move the Court to 
strike out the voluntary statement of the witness 
would not have repaired the damage done. The 
jury heard it, and it made an impression which 
could not be effaced by simply instructing the jury 
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to disregard it. Human minds are not so con¬ 
structed. The only possible effective way to coun¬ 
teract its prejudicial effect and secure for the de¬ 
fendant a fair trial was to show that to the veiy 
charge, of which the witness said Jones was equally 
guilty, the witness had pleaded guilty, and Jones 
had been acquitted by a jury. 

3. The witness Roberts having testified that he 
had pleaded guilty to two charges of grand larceny 
and one charge of joy-riding he was asked whether 
any punishment had been imposed. The Court 
refused to permit the witness to answer. (R. p. 10.) 
This witness being a self-confessed thief, the jury 
was entitled to know any circumstance which 
might furnish a motive for his testimony. If no 
punishment had been imposed, notwithstanding 
his pleas of guilty, there was present eveiy induce¬ 
ment to color his testimony in favor of the Govern¬ 
ment, in the hope that no punishment would be im¬ 
posed as a reward for services rendered the Gov¬ 
ernment. It was a circumstance the jury were en¬ 
titled to know in weighing his testimony. 

4. The following appears in the record at p. 10, 
while the witness Roberts was testifying: 

‘And thereupon the witness was asked: 

I will ask you if in the last part of January, 
1920, or the first part of February, 1920, 
you did not meet Mr. Dawson, in company 
with Mr. Jones, the defendant, at or near the 
Gayety Theatre on 9th Street, and if you 
did not then tell Mr. Jones that you had an 


automobile which you had brought down 
from Cumberland, Md., and you desired to 
sell it, and inquired of him if he knew where 
you could sell it?’ The Government ob¬ 
jected upon the ground that the defendant 
had not stated whether or not he contended 
it was the same car described in this indict¬ 
ment. The Court sustained an objection by 
the Government of the question and refused 
to permit the witness to answer, counsel for 
the defendant stating to the Court that he 
proposed to show that the car referred to by 
the witness in his testimony as having been 
stolen, was the car that this man told Jones 
in the presence of another man, a member 
of this bar, that he himself had brought 
down from Cumberland, Md., but the Court 
sustained the said objection, and refused to 
permit the witness to answer the question, 
to which ruling of the Court the defendant 
duly noted an exception.” 

The testimony was relevant, because contradict¬ 
ing the witness. The proffer shows its relevancy. 

Counsel then sought to lay a foundation for the 
purpose of impeaching the witness, but this the 
Court would not permit. 


“ * * * The Court holding that if 

it was purely a matter of contradiction, then 
it is entirely a collateral matter, holding that 




if the witness said No, that he had no such 
conversation, that the defendant would not 
be able to prove it after which action and 
ruling of the Court the defendant duly noted 
an exception.” (R. p. 10.) 

5. The defendant was testifying, and offered to 
prove (R. pp. 14-15) that in company with Mr. 
Dawson, a member of the bar, he met the witness 
Roberts in the latter part of January or early Feb¬ 
ruary, 1920, on 9th Street, near the Gayety Theatre, 
and that Roberts then said to the defendant, that 
he, Roberts, had an automobile which he wanted 
to sell, which automobile Roberts had brought 
here from Cumberland, Md., and that he also had 
some pails of an automobile which he desired to 
sell, and inquired of the defendant where he could 
dispose of them. 

This testimony was excluded by the Court. It 
was not only relevant, it was most important. The 
defendant Jones admitted being at Baum’s place 
of business with Roberts when tires were sold, and 
testified that he directed Roberts, in response to 
his inquiry, to Baum’s place, and there introduced 
Roberts to Baum. If the witness Roberts had pre¬ 
viously met Jones on the street and told him he had 
automobile accessories he wanted to sell, this was 
in corroboration of Jones’ testimony, and tended 
to negative the allegation of larceny, and furnishes 
a reasonable explanation (always admissible) as 
to Jones’ connection with recently stolen property. 
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It was contended by the Government that the tires 
sold Baum were from the stolen machine. 

Jones is charged with the larceny of a car: 
Roberts says he and Jones stole the car; tires are 
sold by Roberts, Jones and another to Baum (R. 
p. 11); Jones says he had no part in stealing the 
car, but was with Roberts at Baum’s when the tires 
were sold. If Roberts told Jones just shortly be¬ 
fore the sale to Baum, that he, Roberts, had a car 
and parts he desired to sell, and asked Jones’ aid, 
isn’t this corroborative of Jones’ story? Yet the 
Court excluded this evidence. 

6. Excluding the testimony of the witness 
Pechin was error. Roberts had denied testifying 
previously that the plan to steal automobiles was 
his own. Pechin, a shorthand reporter, testified 
that Roberts had so previously testified. This evi¬ 
dence the Court excluded. (R. p. 16.) 

7. Counsel sought to lay the foundation to im¬ 
peach the witness Roberts (R. p. 10), but the Court 
would not even permit the foundation to be laid. 
The defendant now, by the witness Dawson (R. 
p. 17), sought to prove that the witness was with 
the defendant on 9th Street, near the Gayety Thea¬ 
tre, the latter part of January or the first part of 
February, 1920, and heard the witness Roberts say 
to Jones that he had an automobile which he had 
brought here from Cumberland, Md., which he de¬ 
sired to dispose of. 

The admissibility of this evidence has been dis¬ 
cussed on pages 5-6 of this brief. 
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PREJUDICIAL REMARKS BY THE COURT 

Throughout this case, from the very beginning 
the Court continually made remarks whifh muft 
have prejudiced the cause of the defendant. The 

nay the Court T/ upon an Ejection, 

nay the Court did not wait for an objection but 

mtorupted Counsel for the defendant, and'pur^ 

sued such a course throughout the trial, that the 

jury could not but be influenced thereby 

(Ena 01 * the * lt P ess Roberts was testifying 

bennitM to “ unse ' for d <*" da "t was not even 
permitted to frame his question, after having been 

Counsel m t “° f 3 question > and this, though 
Counsel stated he desired to save the point but 

oTheSn^ftr 1 " 11 ° “ me *° 11,6 be ” ch “ d ou 

hi 5! " f * f h J y ’ required t0 state that which 
he desired to prove. The Assistant District Attor- 

ney made no suggestion of approaching the bench 

and the effect of the court, ex mero moi stopping 

counsel for defendant, while framing a quesSo/ 

had hta 10 bench, S2 

feet' “ d "ZT nat T ° f thinSS - a Projudicial^f- 

ateifld™ a “ enluated by that which inunedi- 
ately followed, when, m ruling upon a motion tn 

strike, suggested to the Assistant District Attor 

ney bythe court, the court, not content 5 riS„g 

upon the motion which the court suggested bf 

0? d p-9? bUked C ° UnSel f ° r the defendant thus: 



“The Court. It will go out and the jury 
will entirely disregard it. It ought not to 
have been asked ” 

2. Counsel for defendant asked the witness 
Roberts whether any imprisonment had been im¬ 
posed upon him in a case, in which the witness 
said he had pleaded guilty; this then occurred: (R. 

p. 10) 

“Q. Now do not answer this until His 
Honor has ruled. I want to further ask you 
was any punishment of any character, or 
has any punishment of any character, been 
imposed on you under the plea of guilty to 
the two charges? 

“The Court. He said no. It was referred 
to the probation officer , and he can be 
sentenced on it yet. There is no use in cre¬ 
ating an atmosphere about it. If you want 
to know whether or not he has been prom¬ 
ised any immunity , you may ask him that 
question , but don’t throw suspicion in the 
case by that kind of a question. There is 
still time to sentence him on both of them. 

“Mr. Wampler. May I have an exception 
to Your Honor's ruling? 

“The Court. Yes , you may take an ex¬ 
ception. I am not going to have this case 
tried along those lines , and you may as well 
understand it now.” 
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Whether relevant or not, counsel in good faith 
believed that the fact that no punishmenUad £ 
rnposed upon this witness under his pleas of guilty 

the olTf"*' and deSired ' aad had a ri ® h ‘. to save’ 
verJ Zrl of r .? Vle "'. and il U s “bmitted that the 

Sun^to h e"- T Sh ° Wed ° ver * disposition 
fpnTIh r b fa , ir ’ and no disposition to try to of. 

which w fl 7 ing ° f the C ° Urt The < 3 uesti °n asked, 
not i„«,fifv ,, eceS f7 t0 save the precise point, did 
followed 7 the rebUke ° f defendant ’ s counsel which 

cowt r dS d nII e aski ” g of , the question, which the 
court S r Pemit u be answered - justify the 

nofanswe b r mg t0 * qUeStion 

He can be sentenced on it yet. * * * 
of them” Sti11 time t0 sentence him on b °th 

K UnSe - J C ° Uld n0t argue that no imprisonment 
had been imposed on any of the pleas of guilty and 

could draw no inference from this fact as affect- 
did iot Credlbi -i ty i? f the witness - bec ause the court 

P2 of"tTv T With "*«^ ‘he 

? . { gadt , y he can , be sentenced on them yet. 

hnth f 4 -u ,, ere ls sti11 time to sentence him on 

Tu ThUS thc were told by”the 
court that the witness could be sentenced but 

counsel for defendant was barred from arguin- 

to the jury the fact that he had not been sen 
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tenced, because the court did not permit evidence 
of this fact. 

3. The witness Conners testified that upon an 
occasion he had arrested the defendant. The de¬ 
fendant moved to strike out his testimony because 
under Sec. 1067 D. C. Code, it is only a conviction 
not an arrest, which may be proved to affect the 
credibility of a witness. Conners was testifying 
for the Government in chief, when even a convic¬ 
tion could not have been proven, and not at all in 
the case, unless the defendant became a witness 
for himself. After simply proving an arrest of the 
defendant upon an occasion, and proving by the 
witness no other fact, the defendant moved to 
strike out the testimony— the court struck it out 
and put it in at the same time. Thus (R. p. 12): 

“And thereupon counsel for the defendant 
renewed his motion to strike out the testi¬ 
mony of the witness, and thereupon the 
court ruled, ‘It may be stricken out. The 
officer arrested him and that is all. I do 
not see that it makes any difference, so it 
may go out.” 

The testimony was stricken so far as the record 
on appeal goes, but the effect of the testimony of 

the arrest was emphasized by the court’s observa¬ 
tion: 

“The Officer arrested him and that is all.” 


The testimony was improper, and should 
never have been received, and it was misconduct 
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upon the part of the District Attorney in producing 

the witness and proving the fact of an arrest and 

nothing else See p. 17 of this brief for further 

discussion of this novel procedure in a criminal 
case. 

in ^ T he Wlt f eSS ?.? wlit ’ 3 Policeman, was testify- 
» 8 :. T ™°' autom °bile tires which the witness testi- 
ed he had seen at the place of business of the wit- 
ness Baum, were offered in evidence; objection was 
made by the defendant because it had not been 
shown they were the same tires which were upon 
the automobile the witness Roberts testified had 
been stolen. Instead of ruling upon the objection, 
the court argued before the jury as follows: 

The Court. Well he says some tires 
were taken from the car and that these tires 
looked like the tires. At any rate I will sus- 
tain the objection at the present time The 
evidence is in whether the tires are in or 
not. (Record p. 12 ). 

5. While the defendant was giving his evidence 
without any objection from the Government, upon 
tang asked by his counsel with respect to iX 
the witness Roberts, this occurred: (R. p. 14 ) 

“Q. Where was it that you saw Roberts? 
The Court. I can rule on that testi¬ 
mony. It is not admissible. He says he was 
not with him and didn’t have anything to do 
with Roberts stealing the automobile.” 
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6 . During the argument to the jury by defend¬ 
ant’s counsel, in connection with the question of 
the memory of some witness for defendant on de¬ 
tails, counsel referred to the length of time which 
had elapsed between the finding of the indictment, 
and trial. The Assistant District Attorney had 
criticized defendant s memory. This occurred * 
(R. p. 18) 

“Mr. Emerson. I object to the statement 
of counsel. 

“The Court. Sustained. 

“Mr. Emerson. I ask Your Honor to per¬ 
mit me to reopen this case for the purpose 
of showing why this case has not been tried 
befoi e this time. I submit that the argu¬ 
ment of counsel is absolutely improper and 
that I am entitled to show if I can, why this 
case has not been tried before, offering to 
put on the stand people who will testify why 
this case has not been tried before. 

“The Court. The remark was improper 
and Mi. Wampler knew it was improper. 

“Mr. Wampler. I did not know it, Sir! 

The Court. You have been an Assist¬ 
ant District Attorney here and you knew 
it ivas improper. I will say to the jury 

that it was improper and they will disregard 
it. 
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“Mr. Wampler. I beg Your Honor’s 
pardon, and I say in the presence of the peo¬ 
ple in this courtroom, that I did not know 

it, and I made the same remark before Mr. 
Justice Siddons, and- 


The Court. \ou ought to be ashamed 
to plead your ignorance . 

“Mr. Wampler. I do, Sir, because I did 
not think it was improper. 

The Court. I have half a mind to ivith- 
draw a juror now in this case, proceed ” 

(R. p. 18.) 


• defendant 1S ha]ed to court to answer an 
indictment: more than two years elapses before 
trial: he and his witnesses are scathed in argu¬ 
ment by the Assistant District Attorney because 
they are unable to remember certain details, and 
defendant’s counsel, in arguing the case, is not 

f-r? t0 refer t0 the la P se of two years from 
the finding of the indictment to trial, as furnish¬ 
ing, at least, some explanation for failure to re¬ 
member details. If this ruling is to be approved, 
ot what value is an argument to the jury? In a fair 
and impartial trial, can any reason be suggested 
why such an argument is improper? 

The argument was logical: the memory of man 
is affected by the lapse of years. Does such an 
argument so clearly offend all limits and bounds 
o propriety, as to call for this scathing rebuke? 
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Can it be said that the cause of the defendant was 
not prejudiced by: 

“You ought to be ashamed to plead your 
ignorance .” 

In Smith vs. DuBose 6 Am. St. Rep. at p. 274 
it is said: 

“If judges would avoid uncertainty and 
fluctuations in the administration of the 
law and render it uniform and consistent, 
they should follow the admirable advice 
given by Lord Chancellor Bacon to a magis¬ 
trate whom he was about to swear into 
office: 

Look to your books for the law, and not 
to your brain.’ Above all, they should not 
give themselves up to the guidance and di¬ 
rection of their feelings and sentiments, for 
this would unquestionably lead to excessive 
irregularity, fluctuation and doubt. They 
would then realize that the fame which fol¬ 
lows is better than that which goes before, 
and would avoid the supreme folly of mis¬ 
taking the plaudits and shouts of the multi¬ 
tude of their contemporaries for the trum¬ 
pet of fame. Loyalty to the law, and rigid 
adherence to the rules it prescribes, is to the 
enlightened magistrate the plain path of 
duty, and in pursuing it he can fall into no 
error, nor run into any kind of danger.” 


t 
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MISCONDUCT OF DISTRICT ATTORNEY 

*• The , wi tness Conners, a detective senreant 

was produced and testified that on an occasion 
he arrested the dpfpnHar.* of 1 uccasion 

Island Avenue 24 or 2fi N w 3 h ° U ? e 0n Rhode 
atro HpZf fl A 26 N> W ‘> near ly two years 
ago. He testified to no other fact, whereupon tho 

Court was asked to strike out his testimony but 

2leT ffT* th ‘, motion ’ «£ «*. 

Afi „ ompetent, relevant, and material 
After the Court had thus given the eviZZTl 

Snt°t f h JU d di f ia !i aPPr0Va1 ’ this chaI lenge was 
nurled at the defendant (R. pp . n. 12 ). 

“You may cross examine.” 
nf ot ! le 5 words, cross examine about the arrpst- 

arrested he was 

juJy^furfhe 3 ^7 ^ ™ ^eTiskofTe' 

jury s further speculation as to the result of tf! 

thP T 7 WhlCh the arrest was made. This was 
h© predicament in which thp rin-Po a 

placed, a S i tuation which should a ” was 

fair and impartial criminal trial 

violaS 6XCept upon a ci >arge of 

™‘*' S the m minal laws. To falsely say that 
a man was arrested would be libelous per se- it 

affects his credibility with the lavmArf ?f 7 
distrust in Mm „ j / cne layman, it creates 
strust m him, and casts a reflection upon a man, 
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however innocent he may be; and for just these 
reasons the law does not permit evidence to be re¬ 
ceived of the arrest of a witness or a defendant as 
bearing upon the question of his credibility. Yet 
Conners was introduced for no other purpose, and 
testified to no other fact . 

Why was he called as a witness, may it not be 
inquired—if this is to be characterized as a fair 
and impartial trial? The occasion was now pres¬ 
ent, if rebukes of, and strictures upon, counsel 
were to be indulged, for at least some caution to 
the jury to disregard this flagrant violation of 
the rights of the defendant—but not even a sug¬ 
gestion to the jury that they should disregard 
this evidence, which the Court had once solemnly 
ruled was competent, relevant, and proper for their 
consideration, but only: 

“I do not see that it makes any difference, 
so it may go out.” 

The seriousness of the situation was then 
brought squarely before the Court, and a motion 
was made to withdraw a juror, and continue the 
case because of the prejudicial effect upon the 
rights of the defendant of that which had thus 
transpired. (R. p. 12.) 

It must not be overlooked that the Court had 
once given this evidence the stamp of judicial ap¬ 
proval and ruled it was relevant, competent, ma¬ 
terial and proper for the consideration of the jury: 


< 
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dtracto ‘ he 6VidenCe “ s of 

character, the harm was not remedied by: 

“I do not see that it makes any difference 
so it may go out” 1 

exLilfowf‘?« nt i )istrict Att <™y was cross- 

2w pXfts a '? e,endant who testified that he 
saw Koberts driving a car some days after he met 

him early in 1920, but that he could not remembe" 

where it was that he saw Roberts in the car wheS 
upon this occurred (R. p. 15 ) ; 

ro „^, f ut you don ’t remember where it 
was that you met him? 

A. No. Would you remember two years 

agO-- 

“Q. Yes, I would remember, if you want 
me to answer your question, if I was facing 
as serious a charge as this.” 6 

trJt h At d tn? ndant , iS H layman ’ the Assi stant Dis- 

the lafter Re * M ° re is ex P ected from 

• i , * ecause the defendant upon the stand 

includes a question in his answer, which of course 

he7 r °T’ iS thiS t0 be a licens « to the officer S 

the law, charged with the duty of seeino- that 

defendant has a fair and impartYal tSaf o utter 

such a scathing rebuke? Does this comport w th 

the conduct of a prosecuting officer seeking to con- 
vict only by fair means? 
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“Prosecutors too often forget that they 
are a part of the machinery of the court and 
that they occupy an official position. * * * It 
seems that they frequently exert their skill, 
and ingenuity to see how far they can tres¬ 
pass upon the verge of error and generally 
in so doing they transgress upon the rights 
of the accused. It is the duty of the prose¬ 
cutor to see that a defendant has a fair 
trial.” 

State vs. Irwin 60 L. R. A. 716. 

In Burgess vs. State, 81 Miss. 482, at pp. 484, 
485, the Court aptly said: 

“The fair way is the safe way, and the 
safe way is the best way, in every criminal 
prosecution. The history of criminal juris¬ 
prudence and process demonstrates that if 
everyone prosecuted for crime were fairly 
and fully conceded all to which he is en¬ 
titled, and if all doubtful advantages to the 
state were declined, and if the adventurous 
forays into dangerous and unknown places 
were shunned, and if the beaten paths were 
heedfully followed, there would be secured 
as many convictions of the guilty, and such 
convictions would be followed by few or no 
reverses.” 


This is quoted as a wise announcement of the 
law. The propriety of the above observations of 
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Judge Woods was strongly shown in the case at 

in JnnH tate VS ' i™"’ 60 L - R - A ’ 716 - the Court 
said d g he prosecutor for ^proper conduct 

,, “ tAe dwfy of the prosecutor to see 

that a defendant has a fair trial, and that 
nothing but competent evidence is submitted 
to the jury, and above all things, he should 
guard against anything that would prejudice 
the minds of the jurors and tend to hinder 
them from considering only the evidence in- 
oduced. When he has submitted all the 

tb ® case t0 th e jury he should be 
°*!* ent ’ but he should never seek by any 
artifice to warp the minds of the jurors by 
inferences and insinuations.” (Italics ours.) 

People vs. Fielding, 46 L. R. A. 641: 

‘‘When such improper conduct is carried 
so far that the right to a fair trial is in¬ 
fringed the court, on appeal, is bound to 

People vs - Montague 
71 Mich. 447, 39 N. W. 585.” 

o w d sir Y f aughan vs - Ste te, 58 Ark. 353, 24 
S. W. 885, it was said that whenever it appears 

°,. h ! J ourt . that an y Prejudice has most likely re¬ 
used from improper and unwarranted statements 
of the prosecuting attorney, it will not hesitate to 
reverse a conviction on that ground 

citar ilL VS j Ge T? ia ’A 13 Ga - 1062 > where a soli- 
g eral m his address to the jury, used im- 
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proper language, not authorized by the evidence 
or any fair deduction therefrom * * * the Georgia 
court stated that it reversed the judgment and 
granted a new trial in the interests of justice and 
of fair and impartial trials. 

It is not the duty of the prosecutor to convict by 
illegitimate and unfair means, and while the court 
will allow for the zeal which is the natural out¬ 
come of a legal contest, if by that zeal he is per¬ 
mitted to use unfair and unjust means to procure 
a conviction it will be reversed. People vs. Lee 
Chuck, 78 Cal. 317; State vs. Irwin, 71 Pac. 608; 
People vs. Carr, 64 Mich. 702; People vs. Dane, 
59 Mich. 550. 

REFUSAL OF INSTRUCTIONS 

The denial of an instruction, stating a correct 
legal proposition, applicable to the case, is error, 
if the point stated in the instruction is not fully 
covered by the court in its charge to the jury. 

In Tex. etc. Ry. Co., vs. Volk, 151 U. S. at p. 78, 
38 L. ed. at p. 80, the court quoting from Mr. Chief 
Justice Marshall in an early case, said: 

“There can be no doubt of the right of a 
party to require the opinion of the court on 
any point of law which is pertinent to the 
issue, nor that the refusal of the court to 
give such opinion furnishes cause for an 
exception.” 


I 

I 



23 


And likewise in Merchants, etc. Ins. Co. vs. Bar¬ 
ring, 20 Wall. 159,161, 62 L. ed. 251, it is said: 

“Correct instructions, if applicable to the 
case, the Court, as a general rule, is re¬ 
quired to give, unless the same are in sub¬ 
stance and effect embodied in those previ¬ 
ously given by the Court to the jury.” 

See to the same effect: 

Douglass vs. McAlester, 3 Cranch 299 
300. 

Thorwegan vs. King, 111 U. S. at pp. 553, 
554; 28 L. ed. 516. 

D. C. vs. Gray, 1 App. D. C. at pp. 502, 
504, and 506.” 


Counsel cannot know how to intelligently argue 
a case to a jury, when counsel is not informed as 

to what the trial court conceives to be the law of 
the case. 

The Court in a most vague and general manner 
referred to the points set forth in some of the re¬ 
jected instructions, others received no mention 
whatsoever in the charge of the court. 

This court has emphatically announced its dis¬ 
approval of the rejection of special instructions 
and the substitution therefor of vague general¬ 
ities in the Charge of the Court. 

* n . D - C< Vs ‘ Gray ’ 1 A PP- D - c - at PP- 502, 504, 
506, it is said: 
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“It is very true that, in one part of his 
charge the judge says: 'If this injury was 
caused by the faulty construction of the 
sewer, or by its want of capacity, or was 
caused in any other way in the world except 
by the sewer being obstructed, the plaintiff 
has got no case and cannot recover. And it 
might be assumed that this very general and 
sweeping expression, 'or was caused in any 
other way in the world except by the sewer 
being obstructed,' is sufficient to cover the 
case of a providential visitation, or any 
other possible case. And so probably in one 
sense it is. But vague generalities ad¬ 
dressed to a jury cannot supply the place 
of specific instructions . The very purpose 
of instructions is to direct the attention of 
the jury specifically to the matters relied on 
by the parties, and to remove the subject of 
controversy from the domain of vague gen¬ 
erality. Thorwegan vs. King, 111 U. S. 549; 
United States vs. Bank of the Metropolis, 
15 Pet. 377.” 

“Of course the judge was not bound to 
give the instructions requested by the de¬ 
fendant in the precise terms in which they 
were requested. But when a prayer for in¬ 
structions is pi'esented to a trial judge t and 
the prayer itself is sound in law and appli¬ 
cable to the testimony in the case , it is error 
in him not to instruct the jury in some suf¬ 
ficient form specifically , and not by vague 
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generalities upon the precise point to which 

noVU Z ” directed ’ if k is a material 
P nt in the case. This was not done in the 

£~ ance ’ and we must regard the 
failure to do so as error.” (Italics ours.) 

The above is the rule which obtains in civil 
cases, a fortion, the substitution of vague general 
Jes for specific instructions in a criming cfse con 
stitutes reversible error. 

INSTRUCTION NO. 4 (Record p. 21 ) 

laJ hl Mn nStrU ? i0n 1 S a C0rrect stat ement of the 
bTL * ? e 0n ° f the P r °Positions of law there! 

he iurf rT m ,t de , by the C ° Urt in its chai *ge to 
fJLiJTi. Bei " gthe la w, why should not the de- 
endant have had the benefit of it? 

INSTRUCTION NO. 6 (Record p. 22) 

, instruction, which correctly states the law 

“ t Cndaf y 1 ** d <“» " 

jmt fonndation for a reasonable doubt of his 

bw ’ The ?w ^ bee ” giV6n in the Court be - 

ZrJ to ^ *1’ made n ° reference in its 

S t law as stated in this instruction, 

. H dmectly approved and supported by the 

adjudged cases as follows: y 

Howard vs State, 108 Ala. 571, at p. 576 
Prince vs. State, 100 Ala. 144, at p. 147 ' 
Nelms vs. State, 58 Miss., at p. 368 
Spraggins vs. State, 131 Ala. 93, at pp. 98, 
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INSTRUCTION NO. 7 (R. p. 22) 

Instruction No. 7 correctly states the law; no 
mention was made in the charge of the points 
therein embraced, and it was error to refuse it. 

The instruction was correct and should have 
been given. 

Spraggins vs. State, 139 Ala., at pp. 98, 

103. 

Nelms vs. State, 58 Miss. 362, at p. 368. 

INSTRUCTION NO. 8 (R. p. 22) 

No man can be convicted of crime upon suspi¬ 
cion, and it was the purpose of this instruction to 
specially call the jury's attention to the law in this 
regard. The Court did not instruct the jury upon 
this question, and the defendant was thus deprived 
of having the benefit of this settled rule of law 
stated to the jury. That the instruction is a cor¬ 
rect statement of the law and should have been 
given, is supported by the following cases: 

Binkley vs. State, 34 Nebr. 757, at p. 764. 

People vs. O'Bryan, 1 Wheel. Cr. (N. Y.) 21. 

Pilkinton vs. State, 19 Tex. 214. 

Grant vs. State, 3 Tex. App. 1, at p. 5. 

Henderson’s case, 98 Va. 798. 

INSTRUCTION NO. 9 (R. p. 23) 

This instruction was designed to call to the 
jury's attention the law that they must not indulge 


i 
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in conjecture speculation and theory, respecting 
«to ttL * 0at The « w “ chaS 
This instruction is supported by: 

Coffin vs. U. S., 156 U. S., at p. 453. 

INSTRUCTION NO. 10 (R. p. 23) 

This instruction defined “reasonable doubt” in 
the very language used by the courts for half a 
centuty: Con ^ vs Webster, 5 Cush. (Mass.) 320. 

deW “ C ° Urt S d n0t in its charge un< iertake to 
define reasonable doubt” or tell the jury what 

the law means by that phrase. * 

INSTRUCTION NO. 12 (R. p. 24) 

This instruction told the jury that the circum- 
tances of a case may be such that an established 
reputation for good character would alone create a 
leasonable doubt, although without it the other 

- en « ld be convincin g- This is expressly 
held in Edgmton vs. U. S. 164, U. S. 361, at p. 366 

To use the language of the Court in Edginton vs 
U. S. supra, at p. 366: 

“It is impossible, we think, to read the 
charge without perceiving that the leading 
thought in the mind of the learned judge 
was that evidence of good character could 
only be considered if the rest of the evidence 
created a doubt of defendant's guilt." 
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Such, it is submitted, was the leading thought 
in the mind of the trial justice in the case at bar, 
and the very object and purpose of asking the in¬ 
struction was to specifically point out that evidence 
of good character could alone create a reasonable 
doubt, and the refusal to grant this instruction de¬ 
prived the defendant of the benefit of the law as 
announced by the Supreme Court of the United 
States in Edginton vs. United States, supra, where¬ 
in it is said, at page 366: 

“The circumstances may be such that an 
established reputation for good character, 
if it is relevant to the issue, would alone cre¬ 
ate a reasonable doubt, although without it, 
the other evidence would be convincing.” 

MOTION FOR DIRECTED VERDICT 


The Court overruled the defendant’s motion to 
direct a verdict of not guilty, because of a fatal 
variance between the allegation and proof respect¬ 
ing the ownership of the alleged stolen property. 

The indictment alleged the property to belong 
to Alfred B. Robbins. (R. p. 2.) 

The witness Robbins testified that the property 
belonged to him and that his name is Alfred Per¬ 
kins Robbins. (R. p. 7.) 

A variance between the ownership alleged and 
proved is fatal. 

The better rule with regard to initials in a name 
requires that, being a means of identification of the 




stated^ pro P er ^’ ^ be ^ n ' t ' a ^ s mus * be correctly 
* n ^ y s - St ate, 19 Ohio 423, it is held that if 

2^ it ™::,°h the na r of 1116 »«*>» X5 

S set out, it must be proved as laid 
hJ.C*™* Keham (Wash.) 99 Pac . 21, it fa 

. Since 1116 use of initials, in- 
stead of a given name, before a surname 

£*£“ v 0 r? 0n practice> the necessity 
that these initials be all given and correctly 

ZZ» proceedi ^ s has become of 

importance m eveiy case and in many abso¬ 
lutely essential to a correct designation of 
the person intended.” 8 

it is hekh anan VS ' Edmisten (Neb -) 95 N. W. 620, 

Where notice by publication was made 
aeatnst “0. P. Buchanan,” the true name „f 
he person intended to be proceeded against 
having been “Peter 0. Buchanan,” the 
S rt b ® ld .f he corner a substantial de- 

junMcUon PnCeedb & ™nt of 

In Fanning vs. Krapfl, 61 Iowa 417: 

Where the defendant’s name was “T. P. 

wnf°lJ lnS ’ f nd the service by publication 
was addressed to “P. T. B. Hopkins,” it was 
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held that the published name differed sub¬ 
stantially from the true name, making the 
notice of no effect to the true defendant; 
and that, therefore, the Court acquired no 
jurisdiction. 

The record was held to be insufficient as con¬ 
structive notice in Aultman vs. Ward, 50 Neb. 442, 
in which a judgment against J. T. Ward was en¬ 
tered against S. T. Ward; and likewise in Johnson 
vs. Wilson, 137 Ala. 468, in which a chattel mort¬ 
gage executed by J. W. Dixon was entered in the 

name of A. W. Dixon. 

The record of a judgment against Daniel Mur¬ 
phy is not notice of the judgment to one who takes 
a conveyance of land from the judgment debtor 
whose name appeared in the title deeds as Daniel 
J. Murphy. Crause vs. Murphy (Pa.), 12 L. 

R. A. 58. „ 

In Woods vs. Reynolds, 7 Watts. & S. 406, the 

“M” in the name John M. Grurer was omitted from 
the record, and it was held that the name appear¬ 
ing John Grurer was not notice of a judgment 

against John M. Grurer. 

This case was followed in Hutchinson s App. 
92 Pa. 186, and the rule distinctly laid down that 
“the omission of the middle letter in a name on the 
judgment index is fatal to a lien” as against bona 

fide purchases. 

CONCLUSION 

In Crain vs. U. S. 162, U. S. 645, Mr. Justice 
Harlan said: 



“The present defendant may be guilty 
and may deserve the full punishment im¬ 
posed upon him by the sentence of the trial 
court. But it were better that he should 
escape altogether than that the court should 
sustain a judgment of conviction of an in¬ 
famous crime where the record does not 
clearly show that there was a valid trial.” 

The literature of the profession does not contain 
a more splendid example of the calm and dispas¬ 
sionate administration of justice, one worthy the 
emulation of all courts, than the case of Billings 
vs. U. S., 42 App. D. C. 413, in which case this court 
was considering the testimony of a prior arrest of 
the defendant, and the use before the jury of his 
photograph taken from the Rogues’ Gallery, show¬ 
ing him to have a long criminal record. 

The Court observed: 

In the present case it is not unlikely that 
the result would have been the same had the 
inadmissible testimony been excluded, but 
we cannot assume that it wohld have been. 

It clearly appearing that this testimony was 
prejudicial to the defendant, it is our duty 
to reverse the judgment, to the end that he 
may have a fair and impartial trial.” 

In the case at bar, error manifestly prejudicial 
to the defendant having been committed, the judg- 
ment of the lower court should be reversed, to the 
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end that the defendant may have a fair and im¬ 
partial trial. 

“Loyalty to the law, and rigid adherence 
to the rules it prescribes, is to the enlight¬ 
ened magistrate the plain path of duty, and 
in pursuing it he can fall into no error, nor 
run into any kind of danger.” (Smith vs. 
Du Boise, 6 Am. St. Rep. at p. 274.) 

Respectfully submitted, 

T. Morris Wampler 
Counsel for Appellant . 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1922. 

No. 3880. Special Calendar No. 29. 
Douglas C. Jones, appellant, 

V. 

The United States of America. 

APPEAL FR0M ™e supreme court of the district 

OF COLUMBIA. 


brief for appellee. 


STATEMENT OF THE CASE. 

Appellant (hereinafter called defendant) was jointly 
indicted with one John D. Roberts, charged with 
grand larceny, namely, the theft of an automobile 
and of certain other articles which were in or on 
such automobile. Roberts pleaded guilty and was 
a witness for the Government. Defendant was tried 
and convicted and sentenced to imprisonment in the 
penitentiary for three years. 

THE FACTS. 

The material facts disclosed by the evidence for the 
Government are as follows: On or about Februaiy 
14, 1920, Alfred Robbins, accompanied by his wife, 

(i) 
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drove the automobile in question to a spot near 
Ninth and F Streets northwest, in this District, and, 
leaving it there, went into a theater. When they 
returned an hour and a half later, the automobile and 
the other articles (described in the indictment), 
which had been in or on such automobile, were gone. 
Robbins next saw his automobile the following day 
at police headquarters, to which place it had been 
taken by police officers who had found it in Virginia. 
When found, the automobile was stripped of its tires, 
tubes, and rims. The battery and a spare tire, tube’ 
and rim, as well as a shawl or robe, were also missing. 
On the da} - of the theft defendant and Roberts were 
in a Studebaker automobile which Roberts had bor¬ 
rowed from one Patterson, “touring around looking 
for a Buick car with the intention of stealing it.” 
They saw Robbins’s car (which was also a Stude¬ 
baker) and decided to steal it. They waited until 
Robbins and his wife had gone into the theater, and 
then, pursuant to a plan they had made, Roberts 
forced the lock of the Robbins car and drove such 
car into V irginia, where he was joined shortly after¬ 
wards by defendant who drove there in the Patterson 
car. Defendant then led the way to a more secluded 
spot in Virginia, and there defendant and Roberts 
took the four tires off the Robbins car. They also 
took the battery and a spare tire from the rear of the 
car, and Roberts took the shawl or robe from the car. 
Leaving the Robbins car in Virginia (where it was 
found by the police), defendant and Roberts brought 


i 
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the stolen tires, tubes, and rims, battery, and shawl 
in the Patterson car, to this city and left them at a 
garage which Roberts was using. The next day 
defendant and Roberts put two of the stolen tires on 
t e Patterson car. The stolen battery and the 
other three stolen tires they sold to one Baum, from 
whom they were recovered by the police. Roberts 
who, as before stated, had pleaded guilty and was a 
witness for the Government, testified that it was 
defendant who actually sold the battery and tires 
to Baum, although he (Roberts) was present at the 
tune. Baum testified that defendant, Roberts “and 

another young fellow,” sold the things to him for $35 
(R. p. 6 to p. 13.) 

In addition to the testimony of a witness that 
defendant had a good reputation for honesty and 
integrity, the material evidence for the defense was 
the testimony of defendant himself. He denied 
having been with Roberts on the day of the theft 
and denied in anywise participating therein He 
admitted being present at Baum’s place when the 
battery and tires were sold to Baum but denied that 
he sold any of the articles and denied receiving any 
money or anything of value. He stated that Roberts 
had told him that he had some old tires he wanted 
to dispose of, and that he had introduced Roberts 
to Baum. At one place in his testimony (R. p. 14) 
defendant stated that Roberts did not tell him where 
he got the tires and battery and that he supposed 
they came off the Patterson car. At another place 
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in his testimony (R. p. 15), defendant stated that 
Roberts told him that the tires and battery, which 
were sold to Baum, came off the Patterson car. 
(R. p. 13 to p. 15.) 

ISSUES IN THIS COURT. 

Complaining of error at the trial, defendant makes 
nineteen assignments of error, but groups them in 
his brief (p. 2) under five headings as follows: (1) 
Exclusion and admission of evidence; (2) prejudicial 
remarks by the court; (3) prejudicial conduct of 
the assistant district attorney; (4) refusal of in¬ 
structions; and (5) overruling motions for directed 
verdict. 

For the convenience of the court, the Govern¬ 
ment will discuss the points raised under the same 
headings and in the same order in which they are 
discussed in defendant’s brief. 

I. 

Exclusion and admission of evidence. 

1. On cross-examination, Roberts admitted that 
he had pleaded guilty to the present indictment, and 
also admitted that he had pleaded guilty to another 
indictment in the trial court charging him with 
grand larceny and the unauthorized use of another 
automobile. (R. p. 8, 9.) Defendant’s counsel then 
sought to go into the details of the other case, 
particularly as to the date of the theft of such other 
automobile. 1 he court below refused to permit 
defendant to question Roberts about such date. Of 


this ruling defendant complains, asking in his brief 
(p. 3) : 

Why should this self-confessed felon be 
protected ? With this testimony coming from 
its tainted source, why should not the jury 
have known all the facts? 

There was no error in the ruling of the court below. 
As to such other conviction, defendai/o had the 
benefit of showing the fact of such conviction for the 
purpose ol impeaching or discrediting Roberts. The 
facts of such other case, however, were, yn and of 
themselves, irrelevant to any issue in the instant case 
and there was nothing in the proffer of proof of 
defendant (R. p. 9, brief p. 3) which made relevant 
this otherwise irrelevant matter. There was nothing 
in the instant case in anywise connecting it with the 
oilier case. It is only where such connection exists 
that the facts ot another case become admissible. 
(See Bowman v. U. S., 50 App. D. C. 90.) The 
evidence was not excluded to the end “that a self- 
con lessed lelon be protected y but because it was 
irrelevant and immaterial. The answer to defend¬ 
ant s question, “ 11 hy should not the jury have known 
all the jacts ?” is that the jury was given all the 
revelant lacts in this case; that the jury in this case 
had nothing to do with the facts ol the other case. 
Ihe jury trying defendant was entitled to know, and 
vas given, the facts as to whether or not defendant 
was guilty of the charge for which he was being tried. 
But with the facts of another case in which the 
witness , Roberts, was convicted the jury was not 


concerned. The admission of the details of such 
other case might have brought into the trial a lot of 
collateral matters and thus tended to confuse the 
issue. See Filasto v. U. S. 211 Fed. 329, 330. 

Defendant’s counsel, in his brief, argues that “the 
fact that this self-confessed thief stole two cars 
within 8 days, and pleaded guilty to both thefts, 
was important for the jury in determining whether 
he was falsely trying to implicate the defendant in 
his nefarious work, and would have been an aid in 
determining the credit to be given his testimony.*’ 
How , or in what manner evidence of the date of the 
other offense would logically have that effect counsel 
does not point out, nor does he cite any authority 
for his contention. 

It is submitted that the evidence was logically 
incapable of throwing any light on the issue in the 
instant case and that it was properly excluded as 
irrelevant. 

2. During the cross-examination of Roberts the 
following occurred (R. p. 9): 

Q. I am not speaking of the indictment 
which is now on trial before this jury. You 
have testified that you pleaded guilty to the 
charge contained in that indictment. Now I 
ask you if you did not also plead guilty to 
grand larceny and joy-riding indictment in 
this court, in addition to the charge now on 
trial. 

A. You referred to the trial a few days ago. 
I pleaded guilty to my part in it. Jones 
participated in that equally with me, as he 
did in this. 
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Q. Do you know that the jury acquitted 
Mr. Jones? 

Mr. Emerson. I object. Counsel well 
knows that such a question is highly improper 
in a court of justice. 

The Court. Do you wish to move to 
strike it out? 

Mr. Emerson. I move to strike it out and 
ask your honor to instruct the jury to entirely 
disregard the question. 

The Court. It will go out and the jury will 
entirely disregard it. It ought not to have 
been asked. 

Whereupon counsel for the defendant noted 
an exception. 

Conceding for the purpose of argument, that the 
latter part of the witness's answer (“ I pleaded guilty 
to my part in it. Jones participated in that equally 
with me, as he did in this ”) was not responsive, it does 
not follow that defendant was entitled to go into the 
matter of defendant’s guilt or innocence, or his 
acquittal or conviction, in the other case. His inno¬ 
cence or guilt, his acquittal or conviction, in the 
other case had no probative value in determining his 
innocence or guilt in the instant case. Defendant 
could, had he so desired, moved the court to strike 
out such part of the witness’s answer which was not 
responsive. But having elected to let the remark 
stand, he could not use it as a vehicle by which to 
circumvent the rule excluding irrelevant matters. 

It thus appears that there was no error in exclud¬ 
ing such evidence. 

25599-22-2 
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3. Complaint is made that, after Roberts admitted 
pleading guilty in the instant case and in the other 
case, defendant was not permitted to offer evidence 
as to whether any punishment had been imposed on 
him. 

Defendant’s argument is that “this witness, being 
a self-confessed thief, the jury was entitled to know 
any circumstance which might furnish a motive for 
his testimony. If no punishment had been imposed, 
notwithstanding his pleas of guilty, there was present 
every inducement to color his testimony in favor of 
the Government in the hope that no punishment 
would be imposed as a reward for services rendered 
the Government. It was a circumstance the jury 
were entitled to know in weighing his testimony.” 

Counsel was not prevented from inquiring whether 
the witness hoped or expected or had been promised 
immunity for testifying. In ruling out the question 
asked, the court said (R. p. 10): 

If you want to know whether or not he has 
been promised any immunity you may ask that 
question. 

The mere fact of non -imposition of sentence would 
have no more logical effect to prove that the witness 
was testifying falsely than would the fact of the impo¬ 
sition of sentence have to prove that the witness was 
testifying truly. The matter of imposition or non- 
imposition of sentence was therefore irrelevant and 
immaterial, and the court below ruled correctly in 
excluding such evidence. 



9 


4 . Next, it is claimed that the court below erred in 
not permitting the defendant, in cross-examination 
of Roberts, to lay a foundation for impeachment by 
questioning Roberts about an alleged conversation 
or statement said to have been made in the presence 
of defendant and one Dawson. The incident appears 
in the record (R. p. 10) as follows: 

And thereupon the witness was asked: “I 
will ask you if in the last part of January, 1920 , 
or the.first part of February, 1920 , you did not 
meet Mr. Dawson, in company with Mr. Jones, 
the defendant, at or near the Gayety Theater 
on Ninth Street, and if you did not tell Mr. 
Jones that you had an automobile which you 
had brought down from Cumberland, Md., and 
you desired to sell it, and inquired of him if he 
knew where you could sell it?” The Govern¬ 
ment objected upon the ground that the de¬ 
fendant had not stated whether or not he con¬ 
tended it was the same car described in this 
indictment. The court sustained an objection 
by the Government of the question and refused 
to permit the witness to answer, counsel for the 
defendant stating to the court that he proposed 
to show that the car referred to by the witness 
in his testimony as having been stolen was the 
car that this man told Jones in the presence of 
another man, a member of this bar, that he 
himself had brought down from Cumberland, 
Md., but the court sustained the said objection 
and refused to permit the witness to answer 
the question, to which ruling of the court the 
defendant duly noted an exception. 


The court below (R. p. 10) held that the question 
as asked related to an entirely collateral matter as to 
which the cross-examiner would l>e bound by the an¬ 
swer of the witness. 

The question, it will be noted, followed questions 
by the cross-exar^iner in regard to the theft of 
another automobile by the witness, as to which the 
witness admitted he had pleaded guilty. Neither 
from the question itself nor from the proffer was it 
clear that the question related to the theft of the auto¬ 
mobile for which defendant was being tried. As to 
the theft of the automobile and other property for 
which defendant was being tried, defendant (R. p. 
13, 14) denied in anywise participating therein, and 
denied having sold the battery and tires to Baum. 
He stated (R. p. 14) that Roberts did not tell him 
where he got the tires and battery which were sold to 
Baum and that he supposed they came off the Pat¬ 
terson car. Further in his testimony (R. p. 15), 
defendant stated that Roberts told him that such 
tires and battery came off the Patterson car. 

The question, therefore, apparently related to a 
collateral matter. 

As this court said, in Fontaine v. IF. R. &E. Co., 
42 App. D. C. 295, at p. 298: 

A party, in cross-examination, can not ex¬ 
amine a witness as to a fact purely irrelevant 
and collateral to the issue, and, by procuring 
a denial, thereby lay the foundation for im¬ 
peachment. * * * The rule is well settled 
that if a witness is cross-examined to a fact 
purely collateral and irrelevant to the issue, 
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and answers it without objection, he can not be 
contradicated. The reason is obvious. The 
investigation might thus branch out into any 
number of immaterial issues upon the mere 
question of the credibility of a witness. * * * 
1 lie test of whether a fact inquired of in cross- 
examination is collateral, is this, Would the 
cross-examining party be entitled to prove it as 
a part of his case, tending to establish his plea? 

In Kemp v. U. S., 41 App. D. C.,539, where this 
court held that the trial court did not err in refusing to 
permit defendant to recall a Government witness for 

further cross-examination, the court said, at page 
548: 


This was merely a collateral matter. 

In Dillard v. U. S., 141 Fed. 303, the Federal 
Circuit Court of Appeals held that a witness can not 
be impeached by showing contradictory statements 
which are not relevant to an issue. See also— 

Jackson v. U. S., 48 App. D. 0. 269, 271; 
Mattox v. U. S., 156 U. S. 237, 245; 

Filasto v. U. S., 211 Fed. 329; 

Johnson v. U. S., 215 Fed. 679; 

Lnderhill Crim. Ev., secs. 238 and 241 p 
433 and 438; 

Wi'pnore on Ev., sec. 1020; 

28 Rid. Cas. L., sees. 202 and 219, p. 613 
and 633. 


It is therefore submitted that the lower court did 
not err in refusing to permit defendant to lay a 
.foundation to impeach because defendant could not 
impeach the witness on a collateral matter. 

5. The next complaint also relates to the exclusion 
of evidence in regard to Roberts’s alleged conversa- 
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tion with defendant and Dawson. The court refused 
to permit defendant to testify as to it. For the 
reasons just above stated, there was no error in 
excluding such evidence. 

Defendant’s argument (brief, p. 7, 8) that such 
conversation should have been admitted as it 
“tended to negative the allegation of larceny, and 
furnishes a reasonable explanation (always admis¬ 
sible) as to Jones’s connection with recently stolen 
property” loses whatever force it might otherwise 
have in view of two matters: (1) There was nothing 
to show r that the automobile referred to in the 
alleged conversation w*as the same automobile for 
the theft of which defendant was on trial, and (2) 
because defendant’s defense was not that he had 
been possessed oi the stolen goods but innocently 
possessed thereol. Ilis defense w'as a denial of any 
possession as well as a denial of participation in the 
theft. His explanation of his presence at the time 
the tire and battery were sold to Baum has already 
been stated. That such conversation had reference 
to some other automobile appears clear from defend¬ 
ant’s own testimony (that Roberts did not tell him 
where he had got the battery and tires, It. p. 14; and 
later, that Roberts told him that such battery and 
tires came off the Patterson car, It. p. 15). 

there was therefore no error in excluding de- 

in regard to such alleged con- 

versation. 

6. Nor w’as there any error in striking out the en¬ 
tire testimony of the witness Pechin. This testimony 



was offered to show that Roberts had made a prior 
contradictory statement. Pechin’s testimony showed 
that it related to a statement of Roberts with regard 
to some other automobiles. This becomes apparent 
when reference is made to the record at page 11 (for 
Roberts’s testimony) and at page 16 (for Pechin’s 
testimony). 

7. The exclusion of the testimony of the witness 
Dawson in regard to Roberts’s alleged prior contra¬ 
dictory statement presents the same question dis¬ 
cussed above in paragraphs 4 and 5 of this brief. As 
there pointed out, the matter was collateral as to 
which Roberts could not be impeached by proof of 
the alleged prior contradictory statement. 

II. 

Alleged prejudicial remarks by the court. 

Complaint is made that the trial court interrupted 
defendant’s counsel without waiting for an objection 
from the Government, and also that the trial court 
made certain remarks in passing upon the admissi¬ 
bility of certain evidence. 

A consideration of these alleged grounds of com¬ 
plaint, even from defendant’s own viewpoint (de¬ 
fendant’s brief, p. 9 to 16), discloses (a) that there is 
nothing to show that defendant was prejudiced, and 
( b ) that the interruptions and remarks were warranted 
or called for by the conduct of defendant’s attorney. 

1. The first complaint is that the court interrupted 
counsel “in the midst of a question” and directed 
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counsel to come to the bench and make his proffer 
of proof out of the hearing ol the jury; and that the 
court, in striking out the question asked, remarked 
“It ought not to have been asked.” 

There is nothing in the record or in defendant’s 
brief to show that the court erred in ruling out the 
question. The requirement that the proffer be made 
out of the hearing of the jury was proper, and the 
court’s comment was not a prejudicial one. 

2. After the court had ruled that Roberts need 
not answer a question whether any sentence of im¬ 
prisonment had been imposed upon him on his plea 
ol guilty in another case in which he had pleaded 
guilty to two charges, the following occurred (R. 
p. 10): 

Q. Xow, do not answer this question until 
his honor has ruled. 1 want further to ask 
you was any punishment ol any character, or 
has any punishment of any character, been 
imposed on you under the plea of guilty to 
the two charges? 

CD 

I he C ourt. He said no. It was referred 
to the probation officer, and he can be sen¬ 
tenced on it vet. There is no use in creating 
an atmosphere about it. If you want to 
know whether or not he Iris been promised 
any immunity you may ask him that question, 
but don’t throw suspicion in the case by that 
kind of a question. There is still time to 
sentence him. 

Mr. \\ ampler. May I have an exception to 
vour honor’s ruling ? 
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The Court. Yes, you may take an excep¬ 
tion. I am not going to have this case tried 
along those lines and you may as well under¬ 
stand it now. 

The correctness of the court’s ruling has already 
been pointed out in this brief at page 8. The 
remark ol the trial court was called for by counsel’s 
asking this question after the court had already 
ruled against counsel’s asking questions concerning 
the imposition of sentence under Roberts’s plea of 
guilty. 

3. Of the following incident complaint is also made: 
After a policeman had testified that he had arrested 
the defendant in this case defendant moved to strike 
out such evidence as irrelevant and immaterial. 
The court granted the motion, using this language 
(R. p. 12): 

It may be stricken out. The officer arrested 
him and that is all. I do not see that it 
makes any difference, so it may go out. 

1 he remark oi the court was merely explanatory 
ol why he struck out the testimony. As defendant’s 
motion was granted and the evidence was stricken 
out , it is not apparent how defendant could have 
been prejudiced by the incident. 

4. Complaint is also made in regard to the follow¬ 
ing incident : After a policeman had testified that he 
had found the automobile in Virginia, stripped of 
the tires and battery, he testified that he had sub¬ 
sequently gone to Baum’s shop and there got some 

25599—22 - 3 
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tires and a battery. The witness was then shown 
some tires and he thereupon stated that he had seen 
two of them, which had been recovered from Baum’s 
place. The tires were then offered in evidence, but 
defendant objected to their being received in evi¬ 
dence. Whereupon the court ruled as follows (R. 

p. 12): 

Well, he says some tires were taken from 
the car and that these tires looked like the 
tires. At any rate I will sustain the objection 
at the present time. The evidence is in 
whether the tires are in or not. 

\\ hether or not the tires referred to were later 
received in evidence is not clear from the record. 
As to the incident under discussion, however, it will 
be noted that the court sustained defendant’s objec¬ 
tion. 

There was evidence about the tires. Robbins and 
Hewiitt testified that tires were missing from the 
Robbins car. Roberts testified that defendant and 
himself had taken such tires off the Robbins car and 
sold them to Baum. Baum testified that defendant, 
Roberts, “and another young fellow” sold him the 
tires which he had turned over to the police. And 
Hewiitt testified that he had got some tires and a 
battery lrom Baum. There was, therefore, a basis 
in the evidence for the court’s remark that— 

The evidence is in, whether the tires are 
in or not. 

The remark was not an improper one, and clearly 
defendant could not have been prejudiced thereby. 
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5. The next incident of which complaint is made is 
as follows: While defendant was giving his testimony, 
without any objection from the Government, upon 
being asked by his counsel with respect to seeing 
Roberts, this occurred: 

Q. Where was it that you saw Roberts? 

The Court. I can rule on that testimony. 
It is not admissible. He says he was not 
with him and didn’t have anything to do with 
Roberts stealing the automobile. 

The question, the answer to which the court of its 
own initiative ruled out, related to the alleged con¬ 
versation between Roberts, defendant, and Dawson, 
which the court had already held to be collateral and 
inadmissible. By its interruption and ruling, the 
court merely prevented defendant from again going 
into such matter as the court had already ruled to 
be inadmissible. As before pointed out, defendant 
denied being with Roberts on the day of the theft, 
denied in anywise participating in the theft, and 
denied that he sold any of the stolen goods or received 
any of the money realized by such sale. He stated 
(R. p. 14) that Roberts did not tell him where he got 
the tires and battery which were sold to Baum, and 
later (R. p. 15) that Roberts told him that such 
tires and battery came off the Patterson car. 

6. During his argument to the jury, defendant’s 
counsel referred to the length of time which had 
elapsed between the finding of the indictment and 
the trial, whereupon the following occurred (R. p. 18): 

Mr. Emerson. I object to the statement of 
counsel. 





The Court. Sustained. 

Mr. Emerson. I ask Your Honor to permit 
me to reopen this case for the purpose of show¬ 
ing why this case has not been tried before 
this time. I submit that the argument of 
counsel is absolutely improper and that I am 
entitled to show, if I can, why this case has 
not been tried before, offering to put on the 
stand people who will testify why this case 
has not been tried before. 

The Court. The remark was improper and 
Mr. Wampler knew it was improper. 

Mr. Wampler. I did not know it, sir. 

The Court. You have been an assistant 
district attorney here and you knew it was 
improper. I will say to the jury that it was 
improper and they will disregard it. 

Mr. Wampler. I beg Your Honor’s pardon, 
and I say in the presence of the people in this 
court room that I did not know it, and I made 
the same remark before Mr. Justice Siddons, 
and- 

The Court. You ought to be ashamed to 
plead your ignorance. 

Mr. Wampler. I do, sir, because I did not 
think it was improper. 

The Court. I have half a mind to withdraw 
a juror now in this case; proceed. 

Counsel’s attempt in his brief (p. 14 and 15) to 
justify his reference to this matter by stating that 
“ he (defendant) and his witness are scathed in argu¬ 
ment by the assistant district attorney because they 
are unable to remember certain details” and that 
his reference to this matter was “ in connection with 
the question of the memory of some witness for de- 
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fendant on details’" is not supported by anything in 
the record. 

Such reference in his argument by defendant’s 
counsel was improper and called for the remarks 
made by the trial court. 

III. 

Alleged misconduct of district attorney. 

1. Complaint is made of the conduct of the as¬ 
sistant district attorney, who tried the case for the 
Government, because he offered evidence of the arrest 
of the defendant in this case without offering other 
e\ idence to show the relevancy of the evidence of 
the fact of arrest. Such evidence was, however, 
stricken out when the prosecutor failed to show its 
relevancy (R. p. 12). Counsel’s attempt to make it 
appear that this was an arrest tor some other offense 
is not justified by anything in the record which shows 
that the arrest referred to was the defendant’s arrest 
for the offense for which he was on trial Such evidence 
having been stricken out, there could be no possible 
prejudice to defendant. 

2. Defendant having testified that he saw Roberts 
dri\ ing a car some days after he met him early in 
1920, but that he could not remember where it was 
that he saw Roberts in the car, he was questioned 
about this matter on cross-examination by the as¬ 
sistant district attorney, when the following occurred 
(R. p. 15): 

Q. But you don’t remember where it was 
that you met him? 
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A. No. Would you remember two years 
ago— 

Q. \ es, I would remember, if you want me 
to answer your question, if I was facing as 
serious a charge as this. 

The remark of the prosecutor was brought out by 
the prosecutor’s being questioned by the witness. 
The matter, however, was stricken out by the court 
(R. p. 15, 1G.) 

Although in discussing this incident, counsel for 
defendant cites a number of cases (his brief, p. 20 
to 22), he cites no authority holding that such a 
remark under such circumstances would warrant the 
granting oi a new trial, the purport of the decisions 
to which he refers being that it is the prosecutor’s 
duty to see that a defendant has a fair trial and that 
it is contrary to his duty to attempt to convict by 
illegitimate or unfair means. 

As the Federal Supreme Court remarked in 
Dunlop v. U. S., 1G5 U. S. 48G, at p. 498: 

If every remark made by counsel outside of 

were ground for a reversal, 
comparatively few verdicts would stand, since 
in the ardor of advocacy, and in the excite¬ 
ment ol trial, even the most experienced 
counsel are occasionally carried away by this 
temptation. 

I' urther on this matter of alleged improper remarks, 
see— 

Yeager v. U. S., 1C App. D. C. 356, 362. 
Brady v. U. S., 1 App. D. C. 246. 

Price v. U. S., 14 App. D. C. 400. 



Fulton v. V. S., 45 App. D. C. 27. 

Fields v. U. S., 27 App. D. C. 433, 449. 

Williams v. U. S., 168 U. S. 382. 

IV. 

Refusal of instructions. 

Defendant complains of the court’s refusal to 
grant his prayers numbered 2, 3, 4, 6, 7, 8, 9, 10, 12, 
and 13. 

Prayers 2 and 3 related to the testimony of accom¬ 
plices. 

Prayers 4, 6, 7, 8, 9, and 10 related to the matter of 
reasonable doubt. 

Prayers 12 and 13 related to character evidence. 

A consideration of the charge given by the trial 
court shows that the court fully covered and correctly 
stated the law with reference to the subject matter of 
accomplices, reasonable doubt, and character evidence. 

(1) Prayers relating to testimony of accomplice. 

On the subject ol the testimony of an accomplice, 
the trial court granted defendant’s prayer No. 1, 
charging the jury as follows: 

The witness Roberts, who has testified here, 
is an accomplice and therefore his testimony 
should not be received by you as that of an 
ordinary witness. It ought to be received 
with suspicion and with the very greatest 
caution. (R. p. 19.) 

Further on this subject the court said: 

It is not the law, however, that a defendant 
may not be convicted upon the evidence and 


testimony of an accomplice. There are two 
aspects of the case which you should consider. 
The first one is whether or not there has been 
any corroboration here of the testimony of 
Roberts; whether the testimony does or does 
not corroborate Roberts is a matter for you 
to determine when you consider it, but there 
is testimony or evidence in the case which, if 
believed by you, you may find to be a corrobo¬ 
ration of that which Roberts testified to, and 
I am referring to the testimony of the wit¬ 
ness Baum. * * * But even if you find 
that corroboration, nevertheless he, being an 
accomplice, you must still scrutinize his testi¬ 
mony and weigh it with great care and caution 
before allowing it to satisfy you beyond a 
reasonable doubt that the defendant Jones is 
guilty of the crime of which he stands charged 
here. 

The law having been fully and correctly stated in 
the charge (Freed v. U. S ., 49 App. D. 0. 392), and 
in the language of defendant’s first prayer, there was 
no error in denying prayers 2 and 3, which covered 
the same point. 

(2) Prayers relating to reasonable doubt. 

On the subject of reasonable doubt and presump¬ 
tion of innocence, the court granted defendant’s 
prayer Xo. 11, charging the jury that (R. p. 19-20) — 

The presumption of innocence, about which 
you have heard so many times, namely, that 
the defendant is presumed to be innocent 
until you are satisfied beyond a reasonable 
doubt that he is guilty, that presumption of 


innocence is legal evidence, is one of the in¬ 
struments of proof in favor of the accused, and 
must be treated and considered as such. The 
defendant is presumed to be innocent. He is 
not required to prove himself innocent, or to 
put in any evidence at all upon that subject, 
and in considering the testimony in the case 
you must consider that testimony and view it 
in the light of that presumption with which 
the law clothes the defendant, that he is inno¬ 
cent, and it is a presumption that abides with 
him throughout the trial of the case, until the 
evidence convinces you of his guilt beyond a 
reasonable doubt and to a moral certainty. 
(Italics supplied.) 

1 he presumption of innocence prevails 
throughout the trial and it is the duty of the 
jury, if possible, to reconcile the evidence with 
this presumption. Each and every element 
of the crime with which the defendant stands 
charged must be proved to your satisfaction 
beyond a reasonable doubt before you may or 
should find the defendant guilty. 

The case of Coffin v. U. S., 156 U. S. 452, 453, does 
not support defendant’s contention that, in addi¬ 
tion to a t harge on reasonable doubt and presump¬ 
tion of innocence, defendant is entitled to have the 
jury instructed as asked in defendant’s prayers 
which were denied. What the court decided in the 
Coffin case was that a refusal to charge the jury upon 
the subject of presumption of innocence is not met by 
a charge that the jury could not convict unless the 
evidence showed guilt beyond a reasonable doubt. 
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See Allen v. {/. S., 164 U. S. 492, at p. 500, where the 
court explains the ruling in the Coffin case. 

In the Allen case the trial court told the jury that 
the jury could not find the defendant guilty unless 
they were satisfied from the testimony that the crime 
was established beyond a reasonable doubt, and 
refused to charge that where there is a probability 
of innocence there is a reasonable doubt of guilt. 
Approving the action of the trial court, the Federal 
Supreme Court said, at p. 500: 

The court, having thus charged upon the 
subject of the presumption of innocence, could 
not be required to repeat the charge in a 
separate instruction at the request of the 
defendant. 

See also Dunbar v. V. S., 156 U. S. 185, 199. 

(3) Prayers relating to character evidence. 

On the subject of character evidence, the court 
instructed the jury as follows: 

Another thing, before saying what I want to 
say finally in the matter, there is testimony 
here that the defendant Jones bears a good 
reputation in the community for honesty, I 
believe it was said. You heard the testimony, 
and if you are satisfied that he bears such a 
reputation he should have the benefit of that 
fact as circumstance or fact in the case, 
together with the other facts and circum¬ 
stances in the case, weighing them together 
and helping you to reach a determination as 
to whether or not he is guilty. (R. p. 19 .) 

It is true that in the case of Edgmgton v. U. S., 
164 U. S. 361, the court at p. 366 of the opinion, did 


use the language set forth in defendant’s prayer 
No. 12, but the situation in the Edgington case was 
entirely different from the present situation. As 
the Supreme Court pointed out, at p. 366 of the 
opinion, the trial court there conveyed to the jury 
the idea that character evidence a is of value in con¬ 
flicting cases and that if the mind of the jury a hesi¬ 
tates on any point as to the guilt of the defendant, 
then you have the right and should consider the 
testimony given as to his good character.” The 
difference between the charge in that case and in the 
instant case is apparent. Moreover, the error of the 
lower court in the Edgington case consisted, not in 
refusing to charge in the language of counsel, but in 
erroneously charging the jury on the subject. 

There is nothing in the record to show that defend¬ 
ant’s counsel was in anywise prevented from making 
any fair argument concerning the weight of the 
testimony of an accomplice, or on the subjects of 
reasonable doubt or character evidence; and as the 
charge accurately stated the law on those subjects, 
theie was no error in the denial of the prayers which 
the court refused to grant. As this court remarked 
in Price v. U. S. (decided Nov. 7 , 1921), 59 W. L. R. 
786, at page 787: 

1 he substance of counsel’s contentions is 
that the court, after stating the law as to the 
different degrees of homicide, should have 
applied that law to counsel’s theories of the 
facts. But that was the duty of counsel, and, 
inasmuch as the law was fully and correctly 


stated to the jury by the court, defendant 
could suffer no prejudice. Indeed, such a 
practice as that for which counsel contends 
might result in serious harm to an accused, 
through the invasion of the privilege of coun¬ 
sel and the province of the jury. 

V. 

Motion for directed verdict. 

The final complaint is that the court erred in 
overruling defendant's motion for a directed verdict 
of not guilty because of an alleged variance between 
the indictment and proof as to the ownership of the 
property stolen. 

The indictment charged ownership in “ Alfred B. 
Robbins." The owner testified in his examination 
in chief that his name was “Alfred P. Robbins"; 
that all the stolen property was his except that the 
shawl or robe was the joint property of himself and 
his wife. On cross-examination, Robbins stated that 
his middle name was Perkins. 

The matter of variance as to ownership in regard to 
the shawl or robe is not here in issue for the reason 
that the trial court instructed the jury (R. p. 18) to 
leave out of consideration all evidence in regard to the 
shawl. 

Defendant does, however, urge that there was a 
fatal variance between the allegation “Alfred B. 
Robbins" and the proof “Alfred P. Robbins" or 
“ Alfred Perkins Robbins." 

In support of this technical point, defendant cites 
a number of State decisions in civil cases where the 
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question was whether a judgment recovered against 
a certain person named was constructive notice of a 
judgment against a person whose name or initials 
were different. Such cases, it is submitted, are not 
helpful in determining the question here involved. 

The one criminal case cited by defendant, namely, 
Price v. Ohio, 19 Ohio 423, does contain language in 
support of defendant’s contention. The Price case 
was this: Defendant was acquitted of burglary and 
larceny under an indictment charging that the place 
he entered and the goods he stole were the property 
of “Horace E. Westerhaven.” Thereafter he was 
brought to trial for burglary and larceny under an 
indictment charging that the place he entered and 
the goods he stole were the property of “ Horace B. 
Westerhaven. ” Defendant pleaded former jeopardy, 
but the court sustained a demurrer to the plea, hold¬ 
ing that the averments in such plea failed to show 
identity of the offenses charged in both indictments. 

Although there is some variety of judicial opinion 
on the point (see note to Laflin Powder Co. v. Steytler, 
14 L. R. A. 690, at p. 694; 2 Bish. Crim. Proc. p. 534, 
Sec. 683; 29 Cyc. 266, 267; 19 Rul. Cas. L. p. 1328,’ 
Sec. 4), the better rule is that the law recognizes but 
one ( hristian name and that a variance as to a middle 
name or an initial of a middle name is immaterial. 

In Keene v. Meade, 3 Pet. 1, at p. 6, and again in 
Monroe Cattle Co. v. Becker, 147 U. S. 47, at p. 58, 
the Federal Supreme Court held that the law does 

not recognize middle names and that initials are no 
legal part of a name. 




In Gaines v. Stiles, 14 Pet. 322, at p. 327, the same 
court said: 

The law knows but one Christian name, and 
the omission or insertion of the middle name, 
or of the initial letter of that name, is imma¬ 
terial. 

See also— 

People v. Lake , 110 N. Y. 61. Edmundson 
v. State, 17 Ala. 179, 181. State v. Smith, 12 
Ark. 622. Choen v. State, 52 Ind. 347. State 
v. Libby, 44 Maine 469. 

But even if there was a variance, the variance was 
immaterial and the defendant was in nowise prej¬ 
udiced. 

In Rex v. Peace, 3 B. & A. (English <\ L. R.) 579, 
where it was held that upon an indictment for an 
assault upon a person named it was sufficient to 
prove an assault upon a person bearing that name, 
although it appeared that there were two persons 
who bore the same name, the court said: 

The question here is not whether the party 
assaulted has been rightly described, but who 
is the party who is described in the indictment 
as having been assaulted. Here it has been 
sufficiently proved. 

In People v. Leong Quong, 60 Cal. 107, the indict¬ 
ment charged the theft of certain property of one 
“Sang Hop.” The evidence showed that the owner’s 
name was “Yup Chin” but that he did business 
under the name of “Sang Hop.” The court affirmed 
the conviction, saying: 

The name of the owner of the property 
stolen is not a material part of the offense 
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charged. It is only required to identify the 
transaction, so that the defendant, by proper 
plea, may protect himself against another 
prosecution for the same offense. 

In the instant case there was no question about the 
identity of Alfred Robbins as the owner of the 
property stolen nor was there any question as to the 
identity of the transaction forming the basis of the 
indictment and trial. The variance (if any) as to 
the middle initial or middle name of Alfred Robbins 

was immaterial and the defendant was in nowise 
prejudiced thereby. 

The question is, therefore, whether an immaterial 
variance which in nowise prejudiced the defendant 
should be allowed to defeat the ends of justice. 

In II illiams v. U. S., 3 App. D. C. 335, where this 
court affirmed the conviction where the indictment 
charged the name as ‘‘Delia” and the proof was 
“Dellie,” this court, at page 342, said: 

The doctrine of variance is no longer allowed 
to defeat the ends of justice. 

In Kemp [ . S., 41 App. D. C. 539, where there 
was a variance between a certain letter described in 
the indictment and as proved at trial, the court held 
that the variance was not fatal. Citing the Williams 
case, supm , the court said, at page 548: 

I he question ol variance is one of law for 
the court, and, unless it appears that it is prej¬ 
udicial to the rights of the accused, it will 
not be deemed material. * * * The old 
technical rules of pleading in criminal cases 
* * * have been greatly relaxed, and have 


been supplanted by the more reasonable rule 
“ that only material and substantial variances 
between the pleading and the proofs will be 
regarded.” 

The correct rule in this matter is also illustrated 
by two comparatively recent decisions of the Federal 
Supreme Court. 

In Hoke v. L. S. f 227 U. S. 308, there was a vari¬ 
ance between the allegations and proof in regard to 
the name of a railroad over which transportation was 
obtained in violation of the white-slave traffic law r . 
The court held such variance to be immaterial and 
affirmed the conviction. 

In Bennett v. U. S. } 227 U. S. 333, which was also 
a prosecution for a violation of the white-slave traffic 
law', there were three variances: (1) As to the name 
ol the woman transported, (2) as to the place where 
the tickets were secured, and (3) in that the indict¬ 
ment charged the transportation of two women and 
the proof showed the transportation of but one. The 
court affirmed the conviction. In regard to the vari¬ 
ance in name , the court, at page 338 said: 

Defendant w'as indicted for having caused 
the transportation of Opal Clarke, and, it is 
said, the testimony showed that her correct 
name w r as Jeanette, but that she had gone by 
the names of Opal and Nellie, her real name, 
how'ever, being Jeanette Laplante. A vari¬ 
ance is hence asserted between the allegation 
and the proof. The Court of Appeals rightly 
disposed of the contention. As the court 
said, the essential in the requirement of 
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correspondence between the allegation of the 
name of the woman transported and the proof 
is that the record be in such shape as to in¬ 
form the defendant of the charge against her 
and to protect her against another prosecu- 
tion for the same offense. The record is 
sufficient for both purposes. As the Court of 
Appeals said, “this leaves no possible ground 
or prejudice resulting from the double vari¬ 
ance between the name used in the indictment 

and the name known to the respondent and 
the real name. ” 

And, speaking further of the matter of variance 

the court (p. 338) said: ’ 

Another variance is asserted in that the 
indictment charged the transportation of two 
women and the proof established the transpor¬ 
tation of one. This again is a contention 
which is more of technicality than substance. 

It is therefore submitted that, even if there was a 
technical variance as to the initial letter of the 
middle name or the middle name of the owner 
of the property, the technical variance was im¬ 
material, not prejudicial to the rights of the accused, 
and no ground for a reversal of the judgment. 

CONCLUSION. 

In the conclusion of his brief, defendant cites some 
language used by this court in the case of Billings v 
u. S, 42 App. D. C. 413. The quoted language was 
pertinent to the situation then before the court 
where it appeared that, although the identity of 
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defendant was not in issue, evidence was offered 
that under another name defendant had committed 
another and independent crime, and that defendant 
had been arrested on another occasion. Such evidence, 
as the court said (p. 416), was “prejudicial to the 
defendant.” In this case there is nothing to show 
any prejudice to defendant’s rights. The evidence 
as to arrest in this case referred to defendant’s 
arrest for the offense for which defendant was being 
tried ; and even that evidence was later stricken out. 

For the reasons stated, and upon the whole record, 
it is submitted that defendant was accorded a fair 
and impartial trial, and that defendant suffered no 
prejudice from any of the matters of which he now 
complains. 

It is therefore submitted that the judgment of the 
lower court should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

Attorney of the United States 
in and for the District of Columbia. 

James J. O’Leary, 

Assistant Attorney of the United States 
in and for the District of Columbia. 
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